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Teilstaat im Kalten Krieg und Gustav W. Heinemann

In der Bundesrepublik wurde seit ihrer Griindung 1949 die
Frage des Umgangs mit dem Zustand des geteilten Deutschlands
diskutiert. Besondere Aufmerksamkeit erhdlt in diesem Aufsatz
der dritte Bundesprésident Gustav W. Heinemann (1899-1976).
Heinemann wurde in bisherigen Monographien vor allem unter
dem Aspekt der Deutschlandfrage in der ersten Hélfte der
1950er Jahre untersucht. Daher wurde seinem Diskurs nach der
Vertiefung der Ost-West-Spaltungen nicht viel Aufmerksamkeit
geschenkt. Durch die geschichtspolitische Perspektive scheinen
einige Forschungen zu Heinemann einen neuen Ansatz
vorzulegen. Diese Forschungen zeigen, dass Heinemann mittels
Geschichte iiber Entspannungspolitik sprach und dadurch
die neue Ostpolitik der Bundesrepublik rechtfertigte. Wenig
Beachtung wurde der Tatsache geschenkt, warum Heinemann
die Realitét der Spaltung akzeptiert hat, obwohl er die deutsche
Einigung in den 1950er Jahren anstrebte.

In diesem Aufsatz wird Heinemanns Diskurs iiber die deutsche
Teilung untersucht und betrachtet, wie die Zeitgenossen
in der frithen Bundesrepublik vom Kalten Krieg und der
nationalsozialistischen Vergangenheit beeinflusst wurden und wie

sie dem Zustand des geteilten Deutschlands gegeniiberstanden.

Der erste Abschnitt dieses Aufsatzes hat den Titel ,,Heinemann
vor seinem Amt als Bundesprésident”. Heinemann {ibte in der
Regierung Konrad Adenauers das Amt des Innenministers aus.
Er trat dann jedoch von seinem Amt zuriick, weil er sowohl
Adenauers Westintegrationspolitik, als auch den autoritdren
Fithrungsstil der Adenauerregierung ablehnte. Heinemann
war zwar gegen den Kommunismus, den er mit Totalitarismus
gleichsetzte, aber gleichzeitig betrachtete er die Deutsche
Demokratische Republik (DDR) wie auch die Sowjetunion als
wichtige Gesprachspartner, mit denen die westlichen Staaten
iber die deutsche Einigung und politische Entspannung

in Europa sprechen konnten. In den 1950er Jahren wurde

Oshimo Rise

Heinemann, der zum Dialog mit den Landern des Ostblocks
aufrief, als verdédchtige Person mit einer engen Beziehung zur
Sowjetunion angesehen und konnte kaum Unterstiitzer finden.
Nach dem Scheitern der Protestkundgebungen gegen die Pariser
Vertriage erkannte Heinemann, dass die GVP, welche er frither
selbst gegriindet hatte, keinen Wahlerfolg erzielen wiirde und
trat der SPD bei.

Im zweiten Abschnitt ,,Heinemann als Bundesprésident™ geht es
um Bundesprisident Heinemanns Haltung zur deutschen Teilung.
Die Regierungserkldrung Willy Brands, in der von ,,zwei
Staaten in Deutschland® die Rede war, markierte den Beginn
der Ostpolitik, die einen Neuansatz der Deutschlandpolitik
der Bundesrepublik darstellte. Mit der Ostpolitik wurden der
Alleinvertretungsanspruch und die Hallstein-Doktrin aufgegeben
und die DDR 1972 als Staat anerkannt. Dies fiihrte aber auch
zu einer Polarisierung in der Bundesrepublik. Vor diesem
Hintergrund hat Heinemann als Unterstiitzer der Ostpolitik zur
Bevdlkerung wie folgt argumentiert:

Erstens sollten iiberméfBige nationalistische Forderungen nach
einer sofortigen Vereinigung Deutschlands, teilweise sogar mit
Wiederherstellung der Grenzen von 1937, {iberwunden werden.
Dabei setzte sich Heinemann kritisch mit dem deutschen Reich
von 1871 bis 1945 als Einheitsstaat auseinander. Heinemann
versuchte den Wert der Einheit zu relativieren, indem er betonte,
dass der einheitsstaatliche Abschnitt der deutschen Geschichte
zweimal in schreckliche Katastrophen fiihrte.

Zweitens forderte Heinemann die Bevdlkerung dazu auf,
die Bundesrepublik als Teilstaat endlich als selbststindigen
Staat anzuerkennen und zu wiirdigen. Dabei betrachtete er
die Bundesrepublik nicht mehr als ,,Provisorium®, wie er
es in den frithen Jahren der Bundesrepublik tat, sondern als
Erfolgsgeschichte. Hier wurde ein Grund fiir diese positive

Beurteilung der Bundesrepublik bewiesen. Es war seine
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Uberzeugung, dass nun in der Bundesrepublik das vorgeherrschte
Verhalten der Bevolkerung im autoritdren Obrigkeitsstaat
iberwunden wurde und endlich miindige verantwortungsvolle
Biirger gewachsen sind und ein weit verbreiteter Konsens iiber
das Grundgesetz der Bundesrepublik besteht. Heinemanns
Zufriedenheit mit dem Zustand der Demokratie in der
Bundesrepublik war begriindet durch Heinemanns Auffassung
der Weimarer Republik, die dem Angriff von Rechts- und
Linksextremisten ausgesetzt war, was schlieflich zu ihrem
Zusammenbruch gefiihrt hatte.

Heinemann betonte die positive Bewertung der Demokratie in
der Bundesrepublik nicht nur weil er mit dem aktuellen Stand
der Demokratie zufrieden war. Angesichts der Wandlung der
Gesellschaft hatte er doppelte Bedenken, und zwar einerseits die
immer noch vorhandene, mit dem obrigkeitsstaatlichen Denken
verbundene Gehorsamshaltung, die seiner Meinung nach zum
Dritten Reich gefiihrt hatte, und anderseits seine Bedenken
gegeniiber dem Anspruch auf mehr Teilnahme an der Politik
angesichts der Unzufriedenheit der Bevolkerung gegeniiber der
bestehenden repriasentativen Demokratie. Aus diesen Bedenken
zeigte er gesamten Bevolkerung einschlieBlich der Kritiker
gegen Grundgesetz das Idealbild der Demokratie.

Heinemann hat zwar die Einheit Deutschlands, die im
Grundgesetz festgeschrieben war, nicht aufgegeben. Aber die

Vereinigung war damals kein zentrales Thema von Heinemann.

AbschlieBend kommt dieser Aufsatz zur folgenden Zusammen-
fassung.

Erstens haben sich in den zwanzig Jahren seit der Griindung
der Bundesrepublik die Prioritdten der von Heinemann offiziell
gesetzten Ziele gedndert. Es kann darauf hingewiesen werden,
dass die Vereinigung Deutschlands, welche bisher die hochste
Prioritét hatte, zu einem langfristigen Ziel deklariert und die
Entspannung zu einem kurzfristigen Ziel gemacht wurde.
Zweitens war ein Merkmal von Heinemanns Diskurs iiber
die deutsche Teilung wéhrend seiner Amtszeit, dass die
Bundesrepublik stark positiv bewertet wurde. Einer der Griinde
fir diese Bewertung war die breite 0ffentliche Unterstiitzung
der parlamentarischen Demokratie. Heinemann forderte
dazu auf, den iibermidfigen Nationalismus zu tiberwinden,
die Bundesrepublik als Teilstaat anzuerkennen und ihre
Demokratisierung zu fordern.

Drittens vertrat Heinemann eine positive Bewertung der
Bundesrepublik und ihre Demokratie nicht nur, weil er sie positiv
beurteilen wollte, sondern weil er das Zugehdrigkeitsgefiihl
und die Verantwortung zur aktuellen Bundesrepublik von der
Bevoélkerung fordern wollte. Mit anderen Worten, Heinemann
forderte alle Menschen, auch diejenigen, die sich der
freiheitlichen demokratischen Grundordnung widersetzen, auf,
Verantwortung fiir ihr Engagement in Politik und Gesellschaft

der Bundesrepublik zu {ibernehmen.
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Das von burgerlichen Eliten entworfene Zollparlament

Das gesamtdeutsche Parlament und die Reform des Deutschen Zollvereins (1858-1868)

Dieser Aufsatz behandelt den Entwicklungsprozess
des Zollparlamentsplans. Der 1834 gegriindete Deutsche
Zollverein war ein Zusammenschluss deutscher Staaten auf
dem Gebiet der Zoll- und Handelspolitik. Er wird weithin als
0konomische Grundlage des 1871 gegriindeten Deutschen
Kaiserreichs angesehen. Aulerdem wurde im Deutschen
Zollverein das Zollparlament eingerichtet, dessen Abgeordnete
von der Bevolkerung gewéhlt wurden. Darin zeigt sich, dass
der Deutsche Zollverein nicht nur eine 6konomische, sondern
auch eine politische Rolle spielte. Das Zollparlament tagte von
1868 bis 1870 und stellte faktisch ein bereits drei Jahre vor der
Reichsgriindung eingerichtetes gesamtdeutsches Parlament dar.

Die bisherige Forschung hat die Diskussionen im
Zollparlament gut aufgearbeitet. Uberraschenderweise ist jedoch
kaum erforscht, wie sich die Idee herausbildete, im Zollverein
eine parlamentarische Korperschaft einzurichten. Hier setzt
diese Studie an, indem sie die Debatten in Vereinen der
biirgerlichen Eliten analysiert. Unter biirgerlichen Eliten werden
dabei Biirger verstanden, die sich freiwillig und aktiv an den
Diskussionen iiber politische und 6konomische Angelegenheiten
beteiligten, die die Gesamtheit der deutschen Staaten betrafen.
Die in der vorliegenden Arbeit untersuchten Organisationen
der biirgerlichen Eliten sind der Deutsche Handelstag und der
Kongref3 deutscher Volkswirthe.

Untersuchungsgegenstand sind Nachldsse von Angehdrigen
der biirgerlichen Eliten sowie Vereinspublikationen.
Insbesondere werden der Nachlass David Hansemanns (1790-
1864) und die Akten des Deutschen Handelstags untersucht, die
sich im Archiv der Handelskammer Bremen befinden.

Die vorliegende, in vier Kapitel gegliederte Arbeit setzt
sich zum Ziel ein, neue Erkenntnisse iiber den Zusammenhang
zwischen der Errichtung des gesamtdeutschen Parlaments und
der Diskussionen iiber die Reform des Deutschen Zollvereins zu

erlangen.

Mine Sachiya

Das erste Kapitel thematisiert den Zollparlamentsplan
Hansemanns vor der ,,Neuen Ara“. Den ersten Entwurf zum
Zollparlament stellte Hansemann im Jahr 1845 auf dem
achten Rheinischen Provinziallandtag vor. Er beantragte die
Einberufung einer Versammlung, in der Deputierte aus allen
Zollvereinsstaaten Gesetze beraten und mit absoluter Majoritit
beschlielen sollten. Hansemann konzipierte damit eine
Mafnahme, um ein Gegengewicht zur preuBlischen Biirokratie zu
schaffen, die die handelspolitischen Entscheidungen dominierte
Im Gegensatz zu den anderen rheinischen Liberalen, die die
Errichtung eines Parlaments forderten, sah Hansemann im
Deutschen Zollverein ein Parlament vor. An diesem Plan hielt er
bis zu seinem Tod 1864 fest.

Das zweite Kapitel werden analysiert die Organisationen,
Vereine und Tagungen biirgerlicher Eliten in der ,Neuen Ara“.
Nachdem 1858 das Verbot politischer Vereine aufgehoben
worden war, griindeten die biirgerlichen Eliten zahlreiche
Vereine. Den Deutschen Handelstag griindete Hansemann 1861.
Sein Ziel war es, eine Institution fiir alle deutschen Héandler
und Fabrikanten zu etablieren. Dort schlug er abermals seinen
Plan zur Errichtung des Zollparlaments vor, dessen vereinfachte
Version im Beschluss des zweiten Deutschen Handelstags
aufgenommen wurde. AuBBerdem publizierte Hansemann
eine Broschiire, in der die Errichtung eines Zollparlaments
propagierte. Mit dem Zollparlamentsplan beabsichtigte
Hansemann, die Teilnahme vor allem von Vertretern des Handels
und der Industrie bei der Entscheidung iiber wirtschaftliche
Belange zu ermdglichen. Den Zollvereinsplan assoziierte er
nicht mit einer Staatsgriindung.

Im Dritten Kapitel wird analysiert, wie die biirgerlichen
Eliten im Laufe der Diskussion die Zollparlamentspldne
aufnahmen. Inspiriert von Hansemanns Broschiire unterbreiteten
Angehorige der biirgerlichen Eliten den Zollparlamentsplan dem

Kongref3 deutscher Volkswirte. Hier wurde er in die Diskussion
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iiber die gemeinsame Vertretung einbezogen. Einige Teilnehmer
des Kongresses versuchten ihn mit der Staatsgriindung zu
verkniipfen, doch ohne Erfolg. Am Schluss der Versammlung
einigten sich die Mitglieder zu dem Beschluss, der den
Zollparlamentsplan beinhaltete.

Die Beschliisse des Kongresses Deutscher Volkswirthe
wurden in den Zeitungen und Zeitschriften publiziert. Bei seiner
Veroffentlichung spielte Viktor Bohmert (1829-1918) die grofie
Rolle. Ahnliche Beschliisse wurden bis 1866 wiederholend
abgeschlossen.

Das vierte Kapitel thematisiert, wie die Zollparlamentspléne
mit der Staatsbildung verbunden und konkretisiert wurden.
Vor allem Karl Braun (1822-1893) sah das Zollparlament
als Vorstufe zum gesamtdeutschen Parlament an. Sein
Zollparlamentsplan gewann nach dem Ausbruch des deutsch-
Osterreichischen Krieges im Jahr 1866 in den biirgerlichen
Vereinen an Popularitédt. Bei einer Sonderversammlung des
Kongresses deutscher Volkswirthe am 4. 8. 1866 kamen die
biirgerlichen Eliten zusammen, um gemeinsame Forderungen
zu formulieren. Im Beschluss wurde die Errichtung eines
Parlaments fiir die Zoll- und Handelspolitik gefordert, das den

Bundesstaat konstituieren sollte. Dieser Beschluss wurde im

Anschluss an die Versammlung an die Redakteure zahlreicher
Zeitschriften und Zeitungen sowie an die Regierungen der
deutschen Staaten gesandt.

Im Folgejahr wurde ein neuer Vertrag iiber die Reorgani-
sierung des Deutschen Zollvereins vorgeschlagen, der auch den
Zollparlamentsplan beinhaltete. Deutlich wird, dass sich die
Idee, ein gesamtdeutsches Parlament innerhalb des Deutschen
Zollvereins einzufiihren, nicht allein auf Otto von Bismarck
zuriickfithren ldsst, der die Einfithrung eines Parlaments im
Zollverein nur selten thematisierte.

Die Studie zieht folgendes Fazit: 1. Es war Hansemann, der
den im Jahr 1845 vorgestellten Zollparlamentsplan erneut auf
dem Deutschen Handelstag 1861 vorschlug. Seine Absicht war,
die Biirger in den wirtschaftspolitischen Entscheidungsprozess
einzubinden. 2. Die von Hansemann entworfenen Zollpar-
lamentspldne wurden von unterschiedlichen biirgerlichen
Eliten konkretisiert und weiterentwickelt. Sie wurden mit
verschiedenen politischen und 6konomischen Zielen assoziiert.
3. Die biirgerlichen Eliten verbreiteten ihre Zollparlamentspléne
in der Offentlichkeit, indem sie nicht nur Beschliisse, sondern
auch Sitzungsprotokolle in Zeitungen und Zeitschriften

veroffentlichten.
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BEEDOWIZE % L T V72 Prof. Dr. Matthias Bertsch (X, 20084F
mdw [ZEEL, FROA =774 70b L, HEICH
FTHHLVID AR EZ KD STz BEEO mdw 1ZI3FHE
FHLERMPIABY £ 4 OWELHL L TWzds, #HEW
# & LT Prof. Dr. Bertsch 2517 7% o 7= D 1d. AR 72 & 4
REFHEXEAL, TOHUE®FEB & 5720 OREMAE
&R L Choize 2 L C0I6ERBMOLHAEBIED D
DNEE LTz WDHEET ZH1O mdw 1281 5 EEERE
FHEORELIZI950FF THD, T4 - F—A M)
7 A O Hilde Langer-Riihl (17. June 1911 in Overijssel,
Niederlande; 7 3. October 1990 in Wien) &, 1955 mdw O
Hi & Cd % Musikakademie TY 7/ # ¥ 21D, 196047
519764 £ Tld, M & KA XA L —=> 7 (Atem- und
Stimmkunde) % FEMIZHHEAE & 570, F219740FEITIE [E%E
FEHEDOOW, - 7 - & Eh#HE 27— A (Lehrgang fiir Atem-,
Stimm- und Bewegungserzichung fiir Instrumentalisten) | % B
AT LA BEREFBEOL—A M) TIZBI 586G
BIZESND WRHIFI9T6FITEFBR L7275, T %5
SMERTO 19874 £ TH| &t X mdw CTHEBEIE & Helt 720 Ik
D% AT1L, Prof. Dr. med. Bernhard Riebl T& V), % iE &
BAEPZEOBFWEEZ1T) EFREFIC, Efis L TERED
WELXSHE TR TWa,
HHEATAMOPICERE SN TW AR [£—
vay - ITE—23 - 7K (Motion Emotion Lab®) | &
IFEN, A=A M) 7OEMM ICBbL B FE % L7
Prof. Dr. Matthias Bertsch 25 D J KD b v 7% B T
5o TOTRTIE, MHENZZEGHRIGEHOFH, HERO
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S PRAEE YA R A R IR E R E DR L TV B A%, &
H— N4 72 1) SERTFA1007 FIRREE % RV 2. Rlifpaa sk &
DR EAT I REIDI S N TV B, Bk R, FEkE
NTEBITAZIT) 2L TELW0, HEFLELY
BT OEFMERLEMVEE L T0D, HDH0ITRFEE RE
LTWAEBEHTEm SN TVE, 7272 LEEREI T
T -EEEEIE, FhEE 2D, F/05 2T A0
A2 TWASEIIN LT, HECRROHE & =ZF RN
DL, FiLEIRSLHY ., FAEOIREHH L OHEIELE
BMLTW2, LPLAEDPSTNTO mdw OEEDHIT
BYEBERETOWDLDITTIE RV, SHRORESZE L
TWwho

4) WY HLA

EMM IZB T 2B 70y = 7 b & LT [ 2547 &
H¢Kunst und Gesundheit® ] 25, €D T T 27 FDO—B
LT, BEHOBEEOMICFINA~ SHISEAMES NS
[~V AT A Gesundheitstag] 255 (K14 FEH), i
k. R1RMEO T T 7T LSRR B S 2 BRI B
HANRY N THY) ., TEAEMEM OB EPEEDEREC
A BRI E L CIRERL T AR — MR EOMRERF AL L
TVdo HEBEDY A — VIHEEHRIAT o 2 HE~ND T ) ¥
TIZEDE, ZOARY M, FHEOBED O, FEHMT
AR TEX D00 EHEMTHE L2BREB SN0 0
THO., 201290 H A% — b L7z FEEDTHEIZ5100
I—UiETHY) . TOFHEAIBELL DS 2\, 2018
AEIZ4H25HOWE30455 2 H 17304 £ THEH B S 4. 30
DT—=ray T, A0MAL v A v, ERIZ X B EEH
Ry R B RIS T 22 o RIS T b I, B
EENEICHT A X AT A 7 AR, BRI ORIE % (LS
BEBERDY A IV T B AR - FERERIGH L%
¥ PSEETICL T YU SO R R R,
SR~ v — V% RN GIZESRME S NS, FAIESD
DT =7 ay BT 5 L T0.5 ECTS UG T & 726
T, HHEZE L THILEICBIMLIZD, ED7 TR
SIMEIN0AFRE T 5720 BEOSIMALIE. 20124 B45
L 72 B 40132754, 20144F 1335244, 20174F 1238244, 2018
F13400% 2 (B E I HO 2 BMEG1312.8%) L.
A 2 SEIEC B B0

5) ¥EFHH 0Bl

WIZ EMM OFZEMZE AR T (RIBM). #ITIL, 3¢
BHH % M. BRI, Slovts - #IREH o
KA, $Z¥EILRE, ECTS Credits (HEATH) . $HLUH B &R

L7e RIZMERT H720, I—AHHHZ [MDW online |
PHTRTOEMM K& L7 ZOHIEL65a < TH
0. BEERHH B R BT A AT o 7245 R, 3000 7 T
D EISBE TR SNz 1DHO S 7T I 1, HEAR
FIHET LR ECTH L, FEHIAEE L HROENILD
AOD 7 T AN D I, F IR EH L LR E R, B
BRI HENCELRELDH D, 22HIZ, AL v AU
INT V=TT ) BIRGEE) 2 HETH D, TOFRHEIL
EHTSOHBINTBY., FHREIBBEONY 7 7T~

FEBIETTHREREINT 2 T A P ERES. HY
DITW 2 VBRI E 2 RO D 2 LN TE D, BIZIXIREZ
NR=ZZBHM (Vo r7¥—ary) 23825 TEN
X, BiES s Ao xoBEYHE - ML, LR
WIERDHFWEZZERT LI =577 =y 72w,
KREIBXEFERZEDLTED, 32 HIE. ML
BHRFFNTFELFZRRETH L,

INEDOFEORRIL. 325D, FUIR L7IZEME
EF2ATR L H B OB, HE OREMN A b2
PHahAZ L. 100RER. FEHBNICADEEE
DAYy FTHRENFHEHNEATH - 72, PlIEHR
1 2.1 MR BLOBED T —7 | ORELHBL TS
B @ Coretta Kurth JGl, HZEFOIRL A P LA, Fik
RFEAEGCZERHNE LT, ¥4 Y K7V A ARHHE
EEOFETFHE [HEE (v, TuiNa) |, K% &, #
BoxXvy FeHWZERRMLL Tz, MURIHE %23
B LTV 5 Andrea Bold [Kix, [ &AM TAF AT X%
W2 2 3R L Tt 220 HIR. ENBOFIK
HTH b, BN AFEDTZ HIEREILE L 72 L CAK
W RENEIRE L%E = — XI{MITH - 725 Andrea
Bold [IKOFHET L, FA D &« OIREI IO PLICE
PNTVDEZ EPFEFEN Tz, 301, BFZeidigi
TH BN, BEREFHETH TN IRE TR 7
DIFAEL VDS, COFIICE L 727 — ~ TR E
TS T LT EDMAMAIIEE L 72,

BIREHA R 15 H 2Rl H DAL, & Cch Y, Foa
BHEDPILARY —ThoTro BRI H CH 25 A=
OFFHETLBEE L L TERESNTVDL 75— AN 0I5,
ENLAND T T TVIET A EEEILEIRE A 258 005 72
WM C @ 12 T S LT B HALEL ECTS Credits 13, 1
ECTS & 72 1) 257 H30RE B 058 i & S, AERER RIS
T BE 72 ECTS 1260& & 11 T \» % (Directorate-General for
Education, Youth, Sport and Culture 2017), mdw & EMM T
B CTEDECTSIE, 0,051,258, HEIZL VA TH o720

FAYBLOF—A M) 7THRAES LTS EMM I,
DGIMM (2012) OH A KT 4 Y IZEDERENER S
TWAMEIMIZH D & SN TWDHDY (Nusseck et al 2017;
Seidel & Schuppert 2017). mdw ® EMM # 1) ¥ 2.7 A H 5



European Studies Vol.20 (2020)

%1 BEEFH o BBl

[B&5E] WS; Wintersemester, SS; Sommersemester, 7 ; 7S 5% (Musik- und Instrumentalstudien), #X; #E 5 (Musikpidagogische Studien)
HUHE; K2 [HBOTO 7740V TRENTWLHESEZIRL, ZOHFFITHOT SN HEAPEFEMBOELE LS

) cun G ARAL 2R 2N — R -EY
L = AT
o R H 4 L2 B e | $ZHILRE | ECTS Credits %A
1. H 5 AR 2B 4 3% 3 - — (Vorlesungen, Seminare Musikphysiologie)

1-1 |G E A A ERBEFOBRIEL T EbE, BX-| WS | BB - 3% 1 2

(Angewandte Musikphysiologie 01) | %% - I IZRI§ 5 B 70 £ 2 D
FETEAR & Rt

12 [IGHE A 2 WRBHOIORICE T2, B & -] SS || wE| ik 1 2

(Angewandte Musikphysiologie 02) | %% - FFIZIZBI 9 2 B 70+ 2 D
HFRZ D D

1-3 | REHEBEZE OO OIPIRAERS: | PR3 X ORI 22 1P (2 B3 2 2%, | WS | B | — B 1 2

(Atemphysiologie fiir BlaserInnen) I [ 2 R0 M5 R D i S D HLf, Y B -
W - B ARE) 72 BOR O BIR O B, (i %
R EE DI AR DT

1-4 | B S P LR B, VESERRR L, SASOBEAEE | WS IR GEIR s | EHCESRIC K] 2

(Grundlagen der Musikphysiologie) |7 & 872 2 BSEMRLT A & M 72 5 48 AR Hl NF#EZRD, 1
& FIE A BT D R bL<IF0

1-5 | BRI 008 208 ) B EFAAHRE B AR LIPS 2 SIS E T A0 | WS | B - | B3I — | RIBOYEL | 2
(Musikermedizinische Beratung BTN T DY) 72 6 or (TN—7) | EIROWGE
mit praktischen Ubungen N
(Instrumentalstudium))

1-6 | G B WEEY - R IR OEIE T O AD| SS | - || @k 0.5 2
(Physiologie des Musizierens) IR S, WEERO TR RME - L —

=2 TR OB RORFE T F R4
(B - AP - PSS )

1-7 | BB OBIRE L HEFEE FONHED CEERW O EEBL, 7| ws | — | #ER| IS — 0 2
(Didaktik und Lehrpraxis der BRI 2 BB D O, HEliLZ
Musikphysiologie) N L CMATELONRE, 7 IN

TRT A Y T ADERS
2NV Y A VRNV —T (GRS, £ %)) Einzelunterricht, Kleingruppe (Korperarbeit, Mentales)

2-1 (MR BLUBEHEZDT— 2 - B & - BIR - WIRICIER T A AR | WS | B | B | AL Y | BMBEDETL |1, 2,3,
(Individuelle Atem- und ERE A R LS, F AR O AR or | or Ay |EROWE 0 8,9,
Bewegungsarbeit) ANV AERR EOMEZ T A R | IR 12, 14

2-2 | AYEINI I IFAXT 7=y 70| WS R GER ALy | HHERICL | 4
(Konzentrationspraxis) IN— 8 ) = E T LR, AR H 4 A DERZRY, 5

OB AT HEE, A ML ARRE ) F < 1bL<ido | 7
WY R TS B LIS IR B & 8
BHRFHILICEY ERIEfE- T3

==Y aryAF )l AT — I TOHL

BAEED, I2—V vk LTofEk

HRIED

2-3 (HEREI ) T ¥—Tar YRR OGS g MEN| WS | EIR IR | BAL v | EICERIZE | 1
(Funktionelle Entspannung) HEELT, HOEHOHKE L) ER Av DERZRY, 13

OIS/ 3] 1HL<i0

2-4 | RFA—ENT Ay 7ExA~ |\ GREREZEOLME, T - By - $) WS | EIR EIR| 70— 7 [ HBEERICL | 10
TA T A WaBh &, BER L FEERICBIT A ¥ A~ T 4 T—=7 | WERZRY,
(Korperbildung und Bewegungslehre) | 7 A O F:4# 0~2

25 | BB LT flil % DIFBEMFOB & L LB ML —=0 7 | WS | — ER| ALY 0 1
(Haltung und Bewegung) ANVARATD AN, WRT 7=y 7, AV 9

UA— AT w7, EABNESO G
3. RS E ORI 7 3 - —  (Wissenschaft:Seminar-, Bachelor-, Master- und Diplomarbeiten)

3-1 | EESERENIE BER T A MR, BB IS ST 2 £ | WS |28 — | B3I+ — | BDYE2, | 6
(Akustisches Praktikum, Empirische | & 4> AFTAT ) s & it or EIROYE 0
Forschungsmethoden) HER

32 |74 7aAtkIF— ZEFERR SRS S 72 JE 36 R DYy €| WS | IR | #8473 — 1 6
(Diplomandenseminar) neEno ¥y 7 IBT 5 HiM - 5k

R T 4 ATy oA v ORES E L
33 BRI T =y FHEm B ED o OFEBTRE R 3 2 2| WS |25 | 25| £ 31— 1 6

(Wissenschaftliche Arbeitstechnik)

TrETFHEA UL, WRIICERT S




7 = VE IR M RSB B E R EEYE O M A

F2:HEDOTU T PN

MY

No. | K4 PN | T 7R BT fE e TSR PN ) F | AR 1) 1

1 |Alexandra Tirk-Espitalier [t B | FR s Z— k @) @)
ER (Y e Y, FAF A=),

2 |Bernhard Riebl W5, 7=V FT I TAAXAY Y R, TLEV\ET /) (BN @) @)
=T =7
7=k A TN T E—, a—F T, . .

3 |Coretta Kurth B 2% FEH (VD R) 0 o
AR T—, a—F T, AHLNL—=]| R _

4 |Elisabeth Grabner-Oprienig |&+% » TrAFY Yy, UaAT @) O
NG
TGN AY Yy R, a—=Fu T, AUHL

5 |Hedi Milek 2 A ey o) 0
FL—=27

6 |[Matthias Bertsch LA [EHE, PEE (FHP) [NV O O
YxART—, HAaFTE—, a—FL T,

7 |Monika Weis-Danhofer R N T — b O O
AUHEIL KN L —=

8 [Sabine Skopal LT 4 ARFRVR, [ v/ O O
LRSS =TI =y, R, ATAR

9 |Andrea Bold [Cnie=2 ) / i\ v/ O
x—E, aH, T2AT LI TAR

10 [Angelika Hauser-Dellefant (&% |FHEEBY "I vy, 7707 VA Yy R|ET O

11 |Gertraud Berka-Schmid 5 | AT (REAPES: & MiRT) RS O

12 |Johann Leutgeb FrE (PR N —= S kS @)

13 |Rita Kautschitz E+5 (fRE GES O

14 |Sabine Giinther ErE|(7 VAT r=v v @)
F =, FREER, A h=— T

15 |Helene Roitinger tE “I = N . : . F=n O
YT LRSS, a—F L

16 |[Margit Painsi LB [FROEE, a—F 7 - @)

17 |Niko Maly BLEE |72 VTF 7 4%, ¥EEH E7 7 (Vx R) O

18 |Peter Rymarz F i (BERE (NEL) , RS, AR - O

A BT, Uy At
19 [Stephan Mantsch BB |1 aT7Ie— F;y @)
20 |Thomas Lamprecht ErE|(AR—YR%E 777 b—=27 - @)

b, 30D THEK & 1172 DGIMM (2012) ZHEHL L 72 )
EDNHRTENDL, ZOERIZIE, BFEOFEEHZ IO E L
FEROBENCHED D L, KA Y OFEDGIMM 1119944
ZREL S NTZHS, AL KA VBB O A A A1319984F (A A
A F A - R 5 4y Schweizerische Gesellschaft fiir Musik-
Medizin; SMM) . # — A M 1) 713220094 (F— A M1 73
4 R 22 4 Osterreichischen Gesellschaft fiir Musik und
Medizin; OGIMM) T3 %, mdw OF 5 A H I 0 # Y
ETHY, A=A MY 7TERNOEMM ICHb D A% £
O, F—A M) T DOFE% I L 72D A Prof. Dr. Matthias
Bertsch® Td %o 20184E9 ICHEE L 72T > 72 & >
THLRE RSO, AR A Y OFEIISIL 2B
F—=AM)T 2L OBMEDNH 722 LIZKAD
E4 =AM TENTOFRZVOEEN R L7
LEND, FO%k, HIEA—A M) 7 TIREIT A HAR—
ANOEDITFEE P, PRI 8% L, 4 —
Z MY TERA YOS, WEW, HHSENREICE

FI. AFICANIKRRDS L B ENTELERLH Y . Prof.
Dr. Matthias Bertsch & N4 7 ®5243® Good Practice & 72 %
WY MAFREBAICE —A MY 7ELIEA L CTE, b
24— MY TENIZH 2 EHERFAIIH LT, EMM %18
B LHEBOTFEIE. AT LEL> T R>Tw5D
(Bertsch 2015) o

6) BEDFHY

mdw (2018, p.22) 24 % &, mdw EEOHEHUITI82 A
(ZHE417 N, BHES6SN) THHH. D95 H EMM IZH#
Do TWwBHEBIF20AN (KEBA, BHIN) TH %,
EMM OEED S 6, mdw ISTEEE L TWAFEEZ MR E L
¥R (RERIEY) 2484t L T A B EIZ14% . S5
HHELL I oEEHEH 7 1 75 4 [ Certificate in Advanced
Studies in Music Physiologie; CAS MP| (#}&RIm)LY) Tl
B LT 2DL 4% TH Do F21d. mdw THEZFF
D EMM O# B O, T B, MZEsr, HG L
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TWb7TurZ I h%R LK THL, ZOTT77 ()
1Z. WEB TR L TWAIEMAZIT TR, FEFLHEH
BOBHEIIBINT 52 LT, BFHEOHRTHRIZAD 15721
el BEIZL o TIRANERT 5 2 L THRLNER
B FRIAERL L 725,

EMM ICA LN LB B O E LT, BEHONY 2 75
7V FIIEE R A G L7 S 5 HsF 5
5. Bl 2 IXEEF T3 % Prof. Dr. med. Bernhard Riebl (3,
EARNEFAT LRI E T /2B L L ENEE T B R
TEN, AL EELNVOEME LTT s 704
(Diplom) % {5 L T\>%, Dr. Alexandra Tiirk-Espitalier |&
TITYITNRNDOFEERETT V- M EFAZOL, X
Iy TV ROILT 1 NG THEERE 22, HE
T OBEEAIE L 720 F 72 FEmdw THEZER O F R ED)
FANTICEIT A a i LEL S 2R L T b, ik o
PHIEHZR I ) BRI EO T THh b, ZDXHI, 1T
EALEDHBIIRFETHEELZHMMICEAZOL, EER
EMM IZBEE 5 282 UG L7-F v ) 722205, 2
DY H O O—>TH D, ZIULEMM 1D L
HIZH LT, BEOBHER AV v FI2IF TR, B
BENIRT B HIR R Z KO TV D 2 DY ERIZET
515 (DGIMM 2012; Seidel & Schuppert 2017) o

5. Z¢

AWFgEid, HHREKEFEHE (Education of Musicians’
Medicine; EMM) 2B W THMEN LY M AL LTV 5
o4 = v S AT K (Universitit fiir Musik und
darstellende Kunst Wien; mdw) (Z& H L. &0 X 9 7k
NEDLH) R EMM 2 it L, Z2CTHIZL T2 H%HED
ISP ZHS NI T L2 2 HE Lz,

Bl 57 & 72 5 72 mdw @ EMM Q4% . 32008555
D, FIHEDIC TRFMGE] 205 A48, EMM
z He it 3 % H M O P Musikphysiologie 255X E S L THB D |
KEEMNERT &AM D220 EMM 70 75 A &34k L
Tz, Ao L 5BRE U R0 7 a7 A1k, 1
EMOBEBIEA7Ta 77 A TH Y, 1573 % £24 ECTS L
BCT&Z REOANRY ME LT, @A 5K
HEAICIUEERL Tz, ZOHMIMTE EIFRE&E
KEIOFTEFRE LD, FREEHMIEDRNS =
TTATTholze RIZ THE] ORBUT. #EIT208 W
7eD5, 1T L A EDHBITHEERFETEELZEMAD, 2
DEFR EMM IZBE S 52 B2 ST 5 &£\ ) 200k
FREOX Y TR CMENICH o 720 R [HENE]
&, mdw @ EMM D333 o0 % 7 3 - 158 H T
ENTHY, 2L DGIMM (2012) OF A K5 A 2
WL TnD I ErFMT72, HaREE. —2DREZER

DAYy FTHET2FEHHENIENTH o 72, HENE
. FREICEA P E= - R ThH o7z, BHEOY =
THA M ERHERET D L. BEPEE LTV ERPLAF L
b T, FAENBUER Z TWAEZE Eo SR - Fn
HEICH LT, EDXH 7 7Tua—FTHEHEEZHL D)
12 BEOEEDPEPNLTND Z EDSD o7z, EBRICHE
EIBMLCHRBETH Y MEloZEEDRERCTZ 5 M
R BE IR - B L 22 LT REEICHE L 22220 1T
CEICEREEVRTW,

ZIHhBIEET. RFEMBICOWTERT L, ZhET
DFEATHIETIE, EMM Z KRF D) F a5 4L L THA
At 2 E QBB KEFENIT OB T HLA DL
ZPEDRM S LT & 7245 (Spahn et al 2001; Hildebrandt &
Nubling 2004; Zander et al 2010; Laursen & Chesky 2014;
Matei et al 2018; Baadjou et al 2019) . $FE D KFETIirb L
T\ % EMM OHLY) filA % | fERIHLE A H AT b /-0 %%
o720 RWFFEAEY) BT 72 mdw Tid, fHERAOTESE)
2479 72 OHMOEMLE L HBEORE LTV, £ OBRE
T N= 2NN NI 2 8E 70 77 Lzl % -
AL, TP~ AN ) OFEMFEL L. 4%
BB ORBELEHET Y R— M 2EH2IONTnDE 2 L
DIHH 5 7 & 7 o 725 F 72 Prof. Dr. Matthias Bertsch DfFAE &
KE WV, i mdw OFHEAEHRLTMETH ). F 2[FEE
(2 =AM TEE - B R(0GIMM) O {5 (Prasident)
Tbdh b, REMEEFROMODEPHEN/2O, €D
Sa=TaREHL. A=A M) TEANN mdw O Good
Practice Z KO T WAL N T VY 7L DIERRTE 72,
PE B % E S 5 720 RIS S B SEREE R
A F 2T LFEDY ORFUGEL R - A2 5584 2016)
ZOHETU T T AERRMET L720121F, FERHB O
By TH7 T LRI TH L0, FFOMI L7z
WP VETH D I EARIBENT, FoEEA~EE = E N
SR L7OIFERERFOE G EEFEOEEE S R SN,

WIS, BEOBBIZOWTEET L, [T TSI X
EMM B#EDER ] £ V920071 7)) v aFol b
DOEZVEIL, DGIMM (2012) % Seidel & Schuppert (2017)
Lo TIHRMBENTE 2D, mdw OFEFITH ZNEA
FHN7z, AR (2019) ZHAD KRS TITHONTW5HEMM
AL 2D, mdw OEEOFH D X ) 1222002 FHo
Fr )T EMLKBIEIM CTH o7z HRTHHEREES
A LIEFREIT O TE Y . BECREEE OES
MY (performance-related medical problem; PRMPs) 7%
HENTWD (55 1999; HaiE - 4 2000; H1HE 5 2001;
=4 2011)0 F D728 EMM OFFFERN = — D3 vk
B b, MBBEHHOXLIHF TOROET TR, IR
HTRANFTEMMEENTELAMZERT 2720, /2
HICDOEZEHE T EMM OEUED B HE DT X 5 B 4l
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EHET 57201235, EMM BEOERIUR % H RO K
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WE—LOWHIERHE, A)F 2T 05 LAEY—EAD
TR O LT EATRIE S 7z,

BRI, BENFIZOWTERS 2, 3773 51
BEND mdw D) F 2T AL DGIMM (2012) D H A
RIA4 NHEMLTEBY ., F4—ZX M) TEINOEREK
FIZOZDAY V¥ — FPEAINTWL I b, +—
APNYTEFRAVIZBWTZOMAEIE, EMM &) ¥ 25
LADAZ V= FENRLEL ), LPLIDAY V57—
FTREN TV LI, BEFBAHEMEOATHY ., B
W FEOHP, FIBEN, FBERL ST s hTn
B\ TD7zH, BIZTIEERE [HR4EHY] v
FIZOVTHEDT—~ xR ) ONIZHBIIESINTE
D, F—FB7ZE L THFEHNESCBERD L 0 fetkss
Hbo FEOBERIEL V) B TAHRLGE, AMBERT 2
TeONIZ A EMEZ RS Z LI EECH S, [A—FH TR
) FHEF A IFET LN D L HE ) P T Lk D
DN ZIRETE 5, EMM 7075 A% L.
BN ROMGEE AT o 72 AT S BEICAHAE L CWnB 2 &
7> 5 (Spahn et al 2001; Hildebrandt & Nubling 2004; Zander
et al 2010; Laursen & Chesky 2014; Matei et al 2018) . ¥ F %)
ROWRD SHUT IR H OWE % B - i35 2
Lld. HED X HIERIN 7 EMM 70 75 A0V L 7%
WRZIZE S THEMRIERE 2D 2 e WIFECcE 2 Gkilh
2019) 6

REITIE, R #E, BEABT LW IHI3ODEIN
75 mdw IZ BT 5 EMM 2 F % L7205, AWFEICRA S
N7Z2NFIE,. mdw TITFHN TS EMM IS 5 HLY) #
Ba, HERFHEL VI U TIE R, B=HLWIHIIDE
METHE L2 DO TH D, TO/ZOBFEFHEBRITT
BY., STICAMEORTIERTE 2, HIZIX. HFEME
DRI 2 = — AR SISREKN T 2 EBED 7R X%
TEOROy 77y FROEIVHREE LTERHINTE
72 2% (Ingle 2014; Matei et al 2018) . % O [ #E |25 L T,
mdw O EAEFLEFZEFTIZ ED L D) Y A EIT-> T
WL D, BE LA RTORE S RIZIEATKD &
Nbo CORBEIZHLTED LD RMBERILY M A% S
NTWLOPEMAZ Lid, MIERIELY MAZIRELE LT
W BERREEHBEMROREIIFEGT L7259, 725k
SNEIXF N2 Tl v, SRBROBEEE LTS
NH0E, BEREFHEICHT L2EMOERHAE 707
T LDFEHTH S (Chesky et al 2006) o AWFIFE TR T &
7o EMM 1E, B3 - EFRGH - EES - ARBE - MER)
o GRAELE - B BBV AT L N T AN A -
Bk - SEERE - Bk ML =07 - XSV ML —
Sy 7Rl BEOFMEEDEE SN BT

Bo UNESHEREMRE LI % PR FHIF 0%
B7OY T M HRPE LR LR BEREESHE
BRD% HHBIRIK L7247 5 2 ORI E a2 T
%) BURE BRI A, BRERESHE ST 5
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The case study of the University of Music and Performing Arts

Vienna regarding the Education of Musicians’ Medicine

This study focuses on the Universitit fiir Musik und
darstellende Kunst Wien (mdw), which has taken a leading role
in the education of musicians’ medicine (EMM), and describes
the organizational features of the university’s EMM programme
and the nature of its teaching faculty.

Key characteristics of mdw's EMM programme were
described from three perspectives. Firstly, from the perspective
of ‘university organization’, there was a dedicated division of
Musikphysiologie, which offers two EMM programmes, one for
internal and one for external learners. The external programme
was for students with a bachelor's degree or above. It was a
one-year certificate programme that awards 24 ECTS credits
upon completion. Annual health education for all students was
conducted as a university event. It was the strong initiative taken
by the rector and division head that facilitated the establishment
of this specialized division and the overall enhancement of
the educational system. Secondly, regarding ‘faculty’, most
of the 20 faculty members have pursued a two-axis career
involving learning experiences in higher education institutions,
specializing in music and obtaining qualifications related to
EMM. And finally, with respect to ‘learning contents’, the
programme offers three curriculum categories and 15 subjects
based on the DGfMM (2012) guidelines. The teaching method
was learning objectives oriented, with multiple methods included
in one subject. The learning contents were flexible and oriented
towards student needs.

These three perspectives offer a number of important
implications. The provision of educational programmes requires
a budget, faculty, and programme development, suggesting
the need for a specialized, independent organization in order
to conduct activities as a unit. It was also suggested that close
cooperation between higher education institutions was essential
for the spread of this education within the country in order to

foster not only the performers’ self-care, but also to train future

Akaike Miki

personnel who can provide EMM education at universities and
in local areas. Moreover, to realize the acquisition of EMM-
related qualifications during studies or graduated at universities,
the need to continually discuss revisions to the curriculum
and services was strongly suggested. Lastly, the curriculum of
the mdw, which consists of three categories, conforms to the
recommendation of DGfMM (2012).

This recommendation has been utilized at various music
universities in Austria and Germany and thus can be considered
a standard for the curriculum. However, this standard provides
only the names of subjects and outlines of the contents; it
does not specify the scope of learning, the objectives, and
the outcomes. This means that it is left to the teacher to
determine the actual learning content or theme of the basic
music physiology course. As a result, there is the possibility or
risk that the learning content and outcomes may differ among
classes, even for the same subject. From the viewpoint of quality
assurance for learning, it is significant to indicate the academic
standards for human resource development. Some previous
studies have examined EMM programmes and verified their
educational effects, and it is essential to compare the detailed
contents of similar courses. It is hoped that this information will
be useful to Japanese universities, where no systematic EMM
programmes currently exist.

In this section, we discussed EMM in mdw from three
perspectives: university organization, faculty, and course
content. The content of this study is an overview of EMM at
mdw from the standpoint of a third party, not from the faculties
or students, and therefore lacks the perspective of a party. This is
a limitation of this study. For example, as pointed out in previous
studies, the question of how to deal with the low number of
students take courses and high dropout rate of each subjects
caused by the low health interests or needs of young student is

being addressed (Ingle 2014; Matei et al 2018). Knowing what
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kind of steady efforts are being made to address these issues is
will contribute to the development of education of musicians’
medicine and research. This is not the only issue that remains
to be addressed. One of the future prospects is the realization
of a specialized undergraduate education program in education
of musicians’ medicine. The EMM described in this study is
an interdisciplinary field that integrates multiple disciplines

including music, medical therapy, anatomy, physiology,

neuroscience, cognitive science, epidemiology, medical
systems, biomechanics, physical therapy, speech-language
pathology, physical training and mental training. Yet, there are
no educational program for undergraduates in the world. In light
of the fact that many music students and musicians suffer from
some kind of health problem caused by their performances, it
is essential to realize a specialized undergraduate education

program on Musicians’ Medicine.
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Die Rolle der deutschen politischen Stiftungen

in Israel und den besetzen palastinensischen Gebieten'

1. Die deutschen politischen Stiftungen — Denker und

Macher in einer globalisierten Welt

Bevor die Arbeit der deutschen politischen Stiftungen im Ausland
erortert wird, muss eine wichtige Bemerkung zur Terminologie
und zum Begriff der ,, Stifiung “ voran gestellt werden. Stiftungen
im Sinne des Wortschopfers - dem griechischen Philosophen
Platon - sind rein gemeinniitzige Organisationen, die von einem
Kuratorium verwaltet werden. Heutzutage sind sie privatrechtliche
Organisationen, die durch Eigentum und Vermdgen einen von
ihren Grindern festgelegten Zweck verfolgen.? Die deutschen,
politischen ~ Stiftungen unterscheiden sich von solchen
Organisationen im traditionellen Verstindnis des Wortes. Es
handelt sich um eingetragene Vereine, die den Begriff ,, Stiftung
als Namensbestandteil verwenden. Im Vergleich zu traditionellen
Stiftungen besitzen sie kein Eigentum und sind nicht an die Ziele
eines Griinders gebunden. Sie organisieren ihre Agenda und ihr
Programm flexibel und profitieren gleichzeitig von den positiven
Assoziationen, die gemeinhin mit dem Wort ,,Stiftungen*
verbunden sind. Als klassische Stiftungen sind die deutschen,
politischen Stiftungen dennoch gemeinniitzige Organisationen,
deren Ziel es ist, politische Bildung zu férdern sowie Demokratie
und Zivilgesellschaft zu stirken — sowohl in Deutschland als auch

weltweit.

Heute bestehen sechs solcher politischer Stiftungen in
Deutschland: die Friedrich-Ebert-Stiftung (FES), die Konrad-
Adenauer-Stiftung (KAS), die Hanns-Seidel-Stiftung (HSS), die
Friedrich-Naumann-Stiftung (FNS), die Heinrich-Boll-Stiftung
(HBS) sowie die Rosa-Luxemburg-Stiftung (RLS). Rechtlich
werden sie als Nichtregierungsorganisationen bezeichnet, obwohl
sie fast ausschlieflich durch deutsche Steuergelder finanziert
werden. Dieses Konstrukt ist weltweit einmalig. Jede Stiftung

kann einer bestimmten politischen Partei im deutschen Bundestag

Katharina Konarek

zugeordnet werden: die FES der sozialdemokratischen Partei
Deutschlands (SPD), die KAS der christ-demokratischen Union
(CDU), die HSS der Bayrischen christlich-sozialen Union (CSU),
die FNS den Liberalen (FDP), die HBS Biindnis 90/Die Griinen
und die RLS der Linkspartei (Die Linke).

2. Aufgaben der politischen Stiftungen im Ausland

Das Ziel der internationalen Programme der Stiftungen ist laut
Mandat ,,die Forderung demokratischer politischer Strukturen

und die Priavention von Konflikten.* 3

Demokratieférderung bedeutet in diesem Zusammenhang:

,Forderung eines demokratischen Wandels in Staat und
Gesellschaft, in welchen das politische System noch nicht auf
einer reprasentativen Demokratie beruht. (...) Dieser Wandel ist
ein gesellschaftsinterner Prozess, den jedoch auch externe

Akteure ebenfalls beeinflussen kénnen, z.B. durch AuBenpolitik. *

Als solche entsenden die Stiftungen seit den 70er Jahren deutsches
Personal weltweit, mit Auslandsvertretungen und Biiros, fithren
vielféltige Projekte mit lokalen Partnerorganisationen durch und
empfangen deutsche Politiker vor Ort. Im Bezug auf die
Entwicklung der deutschen Parteienlandschaft nach 1945 sind die
Stiftungen damit in gewisser Weise der erste internationale
Institutionalisierung. Und trotzdem wurden sie bisher in der

deutschen AuBenpolitikforschung oft vernachléssigt.®

Aufgrund ihrer rechtlichen Struktur sind sie bestens mit
politischen Entscheidungstridgern vernetzt. Sie teilen die gleichen,
politischen Werte und Ziele und sind daher auf natiirliche Weise
eng mit deutschen Politikern bzw. den jeweiligen Parteien
verbunden. Das ist der Grund fiir ihren Einfluss auf und den

Zugang zu wichtigen, politischen Akteuren, wie z.B.
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Bundestagsabgeordneten oder hochrangingen Parteimitgliedern.
Durch Beratung und Fachexpertise stirken sie auch die
Beziehungen zu lokalen Partnern im Ausland und vergrofern
damit ihren politischen Einfluss. Es ist nicht uniiblich, dass
Mitarbeitende der Stiftungen auch Mitglieder der jeweiligen
politischen Parteien sind oder die Stiftungen als Sprungbrett fiir
eine politische Karriere nutzen. Die Arbeitsbereiche der
Stiftungen variieren je nach dem spezifischen Land, in dem sie
tétig sind. So bemiihen sich Stiftungen in den Industriestaaten um
den Erhalt und Ausbau internationaler Bezichungen sowie
politischer Kontakte, wihrend der Schwerpunkt in den
Entwicklungslindern meist auf der Foérderung und der

Unterstiitzung sozialer und demokratischer Strukturen liegt.

Auch wenn der Charakter des jeweiligen, internationalen
Engagements variiert, lassen sich im allgemeinen drei Phasen der
Kooperation beschreiben:

(a) Netzwerkaufbau und Dialog:  Die Schaffung neuer,
internationaler Netzwerke und Freundschaften mit politisch
Gleichgesinnten stand nach 1945 im Vordergrund. Zuvor
zerstortes Vertrauen sollte wieder aufgebaut und politische
Kommunikationswege gedffnet werden - auch um eine Integration
Deutschlands in der westlichen Hemisphdre voran zu treiben.

Diese Phase dauerte bis in die 80er Jahre.

(b) Briicken bauen und Konfliktmediation: Die deutsche
Wiedervereinigung ldutet eine neue Phase in der deutschen
AuBlenpolitik ein. Obwohl der Kalte Krieg nicht viel
Handlungsspielraum erlaubte, schaffte es die Bundesrepublik,
eigene aullenpolitische Schwerpunkte zu setzen: Deutschland
trieb eine weitere europdische Integration voran. Daher wurden
die Stiftungen als Vermittler zur Uberbriickung interner, sozialer
Konflikte in gerade in den osteuropédischen Landern ein wichtiger
Akteur.

(c) Losungsansdtze fiir globale Probleme: Seit dem Eintritt ins
neue Jahrtausend zielt die internationale Stiftungsarbeit zum
einen auf konkrete Projekte mit lokalen Partnern ab. Es werden
Seminare, Workshops, Konferenzen organisiert sowie
Besuchsprogramme fiir deutsche Politiker im jeweiligen Land
und ausldndische Politiker in Deutschland durchgefiihrt. Sie
zielen darauf ab, das Bewusstsein zu schirfen, politische Debatten
zu sozialen und kulturellen Themen zu initiieren und den Dialog
iber globale Themen wie beispielsweise den Wohlfahrtsstaat
oder eine gemeinsame europdische Auflenpolitik auf nationaler

und internationaler Ebene anzuregen.” Eine Hauptaufgabe heute

liegt darin, informale Kommunikationskanéle fiir aulenpolitische
Kontakte offen zu halten und zu pflegen. Oft arbeiten die
Stiftungen im Hintergrund, abseits der groflen, politischen Biihne.
Vor allem in Konfliktregionen mit politischen Spannungen ist
diese informelle Arbeit hinter den Kulissen von groflem Vorteil.

Das zweite Charakteristikum der aktuellen, internationalen
Stiftungsarbeit ist die Wissensvermittlung. Stiftungen bieten
notwendige Information in einer komplexen Welt. Im Gegensatz
zu wissenschaftlichen Think Tanks, die isoliert in ihren
,Elfenbeintirmen* Ideen entwickeln, sammeln die Stiftungen
Daten und Erfahrungswerte vor Ort und bieten oft konkrete
Losungsansitze an. So stellen sie beispielsweise kurze Analysen
und Uberblicksartikel fiir die deutsche Politikberatung bereit.
Durch ihre Projektarbeit vor Ort sind sie in den konkreten,

politischen Prozess involviert.

3. Die sich verindernde Rolle in Israel und den
besetzen palistinensischen Gebieten

Der andauernde israelisch-palédstinensische Konflikt und die
besonderen Beziehungen zwischen Deutschland und Israel
aufgrund der Shoah bilden ein sensibles Umfeld. Heute sind alle
sechs deutschen Stiftungen in der Region aktiv, unterhalten Biiros
mit lokalen und deutschen Mitarbeitern und fiithren verschiedenste
Projekte auf beiden Seiten durch. Drei Faktoren — die bilateralen
Bezichungen zwischen der BRD und Israel (1), der deutsche
Unterstilitzung der Paldstinensischen Autonomiebehorde (PA) (2)
und die grofe Anzahl an Projekten auf relativ kleinem Gebiet (3)
— beeinflussen die Arbeit der deutschen Stiftungen in Israel und

den besetzen paldstinensischen Gebieten.

Die Stiftungen spielen sowohl im Beziehungsgefiige der deutsch-
jidischen Auss6hnung als auch im israelisch-arabischen Konflikt
eine Rolle. Die drei oben beschriebenen Phasen kénnen hier

entsprechend wie folgt beschreiben werden:

(a) Vertrauen aufbauen und Solidaritdt zeigen (1945-1987)
Die Projektarbeit in Israel in dieser Zeit zielte darauf ab,
Vertrauen aufzubauen und den Schrecken der Nazi-Zeit zu
iberwinden. Die israelische Seite verstand die Arbeit der
deutschen politischen  Stiftungen als ,,Signal der
Freundschaft® und als einen Schritt in Richtung neuer
Beziehungen, insbesondere auf zivilgesellschaftlicher
Ebene. Die FES arbeitet beispielsweise seit den 80er Jahren
mit der israelischen Gewerkschaft , Histadrut® und
etablierte Verbindungen mit deutschen Gewerkschaften.

Damals war die Unterstlitzung noch hauptsidchlich
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finanzieller Art. In den 70er und 80er Jahren begannen die

Stiftungen dann, ihre eigenen Biiros in Israel zu erdffnen.

(b) Briicken bauen und Mediation (1990-2000)

Nach den Osloer Friedensverhandlungen konzentrierten
sich die Stiftungen auf den bilateralen Dialog zwischen
deutschen und israelischen Politikern oder deutschen und
paldstinensischen Politikern, um den Friedensprozess zu
unterstiitzen. Als erste Stiftung erdffnete die FES 1993 ein
Biiro in Ost-Jerusalem, gefolgt von der KAS, die ihr Biiro
in Ramallah 1996 eréffnete.

(c) Ideen fiir globale Probleme (ab 2000)
Heute konzentrieren sich alle sechs Stiftungen auf'trilaterale
und multilaterale Gesprache iiber globale Themen wie den
Erhalt des Wohlfahrtsstaates oder die europdische
Nachbarschaftspolitik gegeniiber dem Nahen Osten. Sie
stehen auch im Dialog miteinander und koordinieren zum
Beispiel Besuche deutscher Politiker gemeinsam mit der
deutschen Botschaft in Tel Aviv und der deutschen

Vertretung in Ramallah. *

Thre Arbeit steht jedoch auch vor Herausforderungen: In Israel
werden die Stiftungen oft des Paternalismus und der Einmischung
in die inneren politischen Angelegenheiten Israels beschuldigt.
Die israelische Offentlichkeit betrachtet die Stiftungen oft als
Stimmungsmacher, subjektiven Einfluss nehmend auf deutschen
Politiker. Hier stellt sich aufisraelischer Seite die Frage, inwieweit
die deutschen politischen Stiftungen als ausldndische Akteure in
die Souverdnitdt des israelischen Staates eingreifen. In den
besetzen paldstinensischen Gebieten hingegen stehen die
Stiftungen einer groflen Zahl an anderen
Nichtregierungsorganisationen (NRO) gegeniiber. Damit stellen
sich ebenfalls Herausforderunge: Aus Prinzip finanzieren die
Stiftungen nur die Hilfte der Kosten fiir Projekte, an denen sie
beteiligt sind. Die andere Hélfte muss vom Partner selbst
finanziert werden. Das soll den Anreiz und die Nachhaltigkeit der
Projekte erhohen. Die meisten anderen in den besetzten
paldstinensischen ~ Gebieten tdtigen NRO bieten eine
Vollfinanzierung. Dies fithrt oft zu Missverstindnissen

hinsichtlich der Rolle der Stiftungen als Partner.

Die HBS ist die drittgrofite Stiftung. Sie unterhélt Biiros in Tel
Aviv und in Ramallah. Sie beschreibt sich als ,, Teil der Griinen
politischen Bewegung®. 2016 unterhielt die HBS 40 Biiros im
Ausland und unterstiitzt Projekte in fast 60 Léndern. Das von

Steffen Hageman vertretene HBS-Biiro in Tel Aviv fordert

beispielsweise die Online-Plattform ,,+972%. ,,+972" ist ein linker,
subkultureller Online-Blog, welcher in der israelischen
Offentlichkeit dafiir kritisiert wird, eine Apartheid-Analogie mit
Israel zu verwenden. Kritik an dieser Plattform kommt nicht nur
von nationalen Hardlinern, sondern auch von linken, israelischen
Intellektuellen. Das HBS-Regionalbiiro in Ramallah vertritt
sowohl die besetzten paldstinensischen Gebiete als auch
Jordanien. Es wurde 1999 in Zusammenarbeit mit ungefdhr 20
lokalen Organisationen in Gaza, im Westjordanland, in
Ostjerusalem und in Jordanien eréffnet. Bettina Marx, eine
ehemalige deutsche Nahost-Korrespondentin, leitet das Biiro seit
2016. Die HBS beschreibt ihre Kernaktivititen wie folgt:
~Umweltgerechtigkeit, Demokratie, Menschenrechte und
Politikanalyse.“'® In diesem Rahmen entwickelte die HBS z.B.
ein Leitfaden fur ,,Ethischen Konsum in Paléstina". Das Biiro ist
auch in den Bereichen Demokratie und Menschenrechte sehr
aktiv. In diesem Zusammenhang arbeiten sie mit Addameer
zusammen, einer paldstinensischen NGO, die politische
Gefangene unterstiitzt. Die derzeitige israelische Regierung
kritisiert diese Unterstiitzung und behauptet, dass die HBS in
interne politische Angelegenheiten eingreife, indem sie Menschen

unterstiitze, die nach israelischem Militdrrecht verurteilt wurden.

Die FES ist die élteste deutsche Stiftung. Heute unterhilt sie 100
Biiros auf der ganzen Welt, seit 1978 auch in Tel Aviv in lsrael.
Dieses Biiro bot erste Kontakte zwischen der israelischen
Gewerkschaft ,Histadrut“ und ihrem deutschen Gegenstiick.
1995 kam dann ein Biiro in Ostjerusalem hinzu. Als einzige
Stiftung unterhilt sie auch eine Niederlassung in Gaza. Usama
Antar ist seit der Erdffnung dieser Niederlassung im Jahr 2005 als
Projektmanager tdtig und organisiert Konferenzen und Tagungen
zu politischen Themen im gesamten Gazastreifen. Einer der
Schwerpunkte der Stiftung ist die Forderung junger Menschen
und Journalisten im Bereich Meinungsfreiheit. Nach der
Ubernahme des Gazastreifens durch die Hamas im Jahr 2007
wurde diese Arbeit komplexer und riskanter. Dennoch hat die
FES beschlossen, die Zweigstelle offen zu halten und Projekte zur

Starkung der Zivilgesellschaft im Gazastreifen durchzufiihren.

4. Fazit

In den letzten zehn Jahren hat sich die internationale Arbeit der
deutschen politischen Stiftungen gewandelt. Thre Macht auf der
internationalen politischen Biihne hat zugenommen, aufgrund des
Wandels von einem bipolaren, nationalstaatlichen System hin zu
einem multipolaren, post-nationalen System. In der globalisierten

Welt wurden die Stiftungen - in ihrer Position als Hybride
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zwischen nichtstaatlichen Think-Tanks und staatlich finanzierten
Do-Tanks - zu Lieferanten von soft-skills in der AuBenpolitik. Sie
bilden eine Briicke zwischen staatlichen Akteuren und jenen, die

Wissen produzieren.

Wie die Arbeit der Stiftungen in Israel und den besetzten
paldstinensischen Gebieten zeigt, verfiigen sie iiber grofle
finanzielle Ressourcen fiir zivilgesellschaftliche Projekte. In
dieser Region tendieren die Stiftungen eher dazu, als ,,Do-Tanks*
und weniger als ,, Think-Tanks* zu fungieren. Sie prasentieren die
,.weiche Seite* der deutschen Auflenpolitik. Allerdings sind sie
eher Unterstiitzer von Debatten und weniger Initiatoren der

selbigen.

Insbesondere im Falle Israels hat die internationale Vernetzung
der Stiftungen zu einer Normalisierung der Beziehungen
zwischen Deutschland und Israel gefiihrt. Globale Vernetzung hat
groles Potenzial. Ein grofer Vorteil der deutschen politischen
Stiftungen ist ihre langfristige Planung und Nachhaltigkeit
aufgrund finanzieller Sicherheit. Sie sind ein gutes Beispiel fiir
die Tatsache, dass AuBenpolitik nicht nur von Regierungen
umgesetzt wird, sondern auch stark von

Nichtregierungsorganisationen beeinflusst wird.

In Bezug auf die Frage ,,Sind Stiftungen nur Finanziers oder
,echte Akteure?* Muss man wie folgt antworten: Es kommt
darauf an, wo und in welchem Umfeld sie tdtig sind. In Israel
treten sie cher als Geldgeber auf, finanzieren beispiclsweise
anderen etablierte Institutionen vor Ort und fordern dadurch
Debatten. In den besetzen paldstinensischen Gebieten sind sie vor
allem handelnder Akteur aufgrund der instabilen politischen
Situation. In beiden Féllen tragen sie dazu bei, politische
Entscheidungen durch Wissen zu rechtfertigen und zu verifizieren.
Sie sind leistungsstarke, analytische Denkfabriken, Agenten und
Wissensanbieter flir politische Akteure, die die deutsche
AuBenpolitik nicht nur im Nahen Osten, sondern auf der ganzen

Welt gestalten.
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Opening Remarks

I would like to show you this slide first. This is a scene from
an international symposium held in Nuremberg, Germany, in
May 2018—earlier this year. It shows one of today’s panelists,
Dr. Viviane Dittrich, deputy director of the International
Nuremberg Principles Academy, giving the closing remarks. The
venue is the courtroom where the Nuremberg Trials were actually
held, i.e., Courtroom 600 of the Nuremberg-Fiirth Regional
Court, and the symposium was hosted by the International
Nuremberg Principles Academy. The theme of the symposium
was “70 Years Later: The International Military Tribunal for the
Far East.” It gathered over thirty experts, jurists, and historians
from Germany and other countries around the world, including
the United States of America, the United Kingdom, and China, to
passionately discuss the International Military Tribunal for the
Far East (the Tokyo Trial) over three days. From Japan,
International Criminal Court (ICC) judge Kuniko Ozaki presented
a lecture and the recently late Professor Yasuaki Onuma also sent
a video message.

Our symposium today has a deep connection with the
Nuremberg symposium. Professor Yuma Totani, who gave the
keynote address there, and Professor David Cohen, who also gave
a lecture, sent me an email to inquire whether “we couldn’t have
a similar international symposium, even a small one, in Japan as
well in conjunction with the 70" anniversary of the Tokyo Trial.”
That was in June this year. The email also mentioned the names
of Judge Liu Daqun of the Appeals Chamber of the International
Criminal Tribunal for the Former Yugoslavia as the keynote
speaker in Tokyo and Dr. Dittrich as a panelist.

Professor Cohen and Professor Totani are old friends of
mine, and I immediately understood the intention behind their
proposal. I therefore consulted the Center for German and
European Studies, University of Tokyo, obtained the cooperation
and support of the Deutsche Akademischer Austauschdienst
(DAAD) and the German Federal Foreign Office, and, given that

Yuji Ishida

we would be hosting the event in Japan, asked the most
distinguished Japanese researchers in this field, Professor
Kensuke Shiba and Professor Hirofumi Hayashi, to grace the
stage, which is how today’s symposium was realized.

The Nuremberg Trials and the Tokyo Trial are sometimes said to
be “like twins,” and today’s symposium and the Nuremberg

symposium also have a similar relationship.

The Nuremberg Trials have long been challenged as
“winners’ justice,” even in Germany. “Aren’t crimes against
peace and crimes against humanity ex post facto law or laws with
retroactive effect?,” “If you are trying Germany for crimes against
peace, why not investigate the Soviet Union’s crimes in invading
Poland with Germany when World War II began?,” “Isn’t justice
being forced upon the parties by power rather than law?”” These
kinds of criticisms have been raised.

The post-war government of West Germany did not accept
the Nuremberg Trials, which were the first international criminal
trials in history. The Japanese government accepted the Tokyo
Trial and achieved independence, but this is different. When
trying the Nazi accused in domestic trials, they did not try to
incorporate “crimes against humanity” into their own domestic
law and chose the path of trying them under conventional German
criminal law.

Germany, which has addressed its “negative past” from the
Nazi era with sincerity, was critical for a long time of the Allies’
trials of war criminals and did not alter its suspicious stance
regarding international criminal law and international criminal
justice. However, the time would come when that situation would
greatly change.

The German government recognized the active meaning of
international criminal justice and changed course towards
encouraging its development in the 1990s, once East and West

Germany had reunified and the Cold War had concluded. Germany
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at this time considered the question of how to try state crimes of
the collapsed former East Germany and the question of whether
German courts could try the perpetrators of serious crimes
performed during the war in the former Yugoslavia, but these
debates led to wider recognition of the significance of international
criminal law.

The contributions made by Germany towards the adoption
of the Rome Statute in 1998 and the launch of the International
Criminal Court (ICC) in 2002 have been described as truly
significant. Behind these lies the continuation of pursuit—albeit
insufficient—of Nazi criminals by the German judiciary to the
point of abolishing the statute of limitations for premeditated
murder. This then acted as one factor in recognizing that public
norms were formed for facing one’s negative past, which was
inconceivable shortly after World War II, and encouraging the
democratization and liberalization of German society. In addition,
we can also point to the wide-ranging social trust in the judiciary.

The recent movement in Germany to recast the Nuremberg
Trials as the starting point that led to the development of 21st-
century international criminal justice and to reevaluate the
historical and juridical significance of the Nuremberg Trials arose
amid post-war Germany’s political culture of facing up to its
negative past. In 2010, an outstanding museum that presents the
Nuremberg Trials and the subsequent development of international
criminal justice was opened on the third floor of the building that
houses Courtroom 600. It is funded by the German federal
government, the state of Bavaria, and the city of Nuremberg. In
2014, the International Nuremberg Principles Academy was
formed as a research and education center for international

criminal justice.

On the other hand, what about Japan? Last week, I
participated in a conference held in Tokyo on the Tokyo Trial,
where we talked about the Ichigaya Memorial Hall, which
preserves the trial courtroom. Even if visitors get all the
application paperwork ready and are able to enter, there are very
few displays about the trial and they cannot learn any details
about the trial. The conclusion was that it is nothing compared to
the Nuremberg museum.

It seems that contemporary Japan shows almost no tendency
to look at the Tokyo Trial with the same gaze as contemporary
Germany looks at the Nuremberg Trials. Why would that be? On
the other hand, Japan became a signatory to the Rome Statute in
2007 and became the largest contributor to the ICC’s budget in
2013, paying about 20%. The difference between these may also
come up for debate in today’s symposium.

Serious crimes—specifically, genocide, crimes against
humanity, war crimes, and crimes of aggression—may be
committed in the name of a state or an organization, but it is the
individuals who commit the crimes that are held responsible for
them. Even being a head of state, government leader, or other
person in a public position will not excuse them from
responsibility. We aim to put a stop to the “non-punitive culture”
that has long continued throughout human history, halt crimes
that are in progress, cause people plotting serious crimes to
rethink, and establish the control of law. The Rome Statute, which
presents this as its goal, has assumed the heritage of the Tokyo
Trial and the Nuremberg Trials. I hope that today’s symposium
will also serve as a venue to discuss specifically what this heritage

might be.
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Keynote Address

The Present Day Significance of Nuremberg and Tokyo Trials

in Modern International law- Jurisprudence Aspect

On 12 November, 1948, the Tokyo International Military
Tribunal (International Military Tribunal for the Far East, or
Tokyo Tribunal, or IMTFE), delivered its final judgement.The
Tokyo Tribunal, was established in 1946 under the Special
Proclamation of General MacArthur, the Supreme Commander of
Allied Powers, to try the crimes committed by Japanese war
criminals during the World War II. ! The Tokyo Trial lasted for 3
years, with 28 defendants indicted and 25 convicted.? The IMTFE
tried to keep abreast with the jurisprudence of the Nuremberg
Trial, while some aspects of the IMTFE were innovative, for
instance, the findings on the concepts of conspiracy, superior
responsibility of the civilian leaders, immunity of the Head of
States and many procedural issues. The legacy of the Tokyo Trial
constitutes a landmark in the development of international
criminal law and international humanitarian law after the World
War II and sets a brilliant precedent for the ad hoc tribunals, such
as International Criminal Tribunal for former Yugoslavia (ICTY)
and International Criminal Tribunal for Rwanda (ICTR),
established by the United Nations Security Council in early 90s to
address the individual criminal responsibilities, as well as
International Criminal Court (ICC) established by the adoption of
the Rome Statute in 1998.°

I. Common Plan and Conspiracy

According to the Charter of the International Military Tribunal
for the Far East, the IMTFE has the jurisdiction over three crimes,
crimes against peace, conventional war crimes and crimes against
humanity.* The Tokyo Tribunal, made no findings on crimes
against humanity, instead it concentrated on the charges of crime
against peace and war crimes.

Count 1 of the indictment submitted by the prosecution in Tokyo
Trial states that: “leaders, organizers, instigators, or accomplices
in the formulation or execution of a common plan or conspiracy ..

to wage wars of aggression, and war or wars in violation of

Liu Dagun*

international law.” ° It is obvious that conspiracy to ‘wage
aggressive war’ was the heart of the prosecution’s case. All 25
defendants except 2 in Tokyo Trial were convicted of this charge
relating to the common plan or conspiracy to commit crimes
against peace.® Among them, 7 defendants are civilians who were
not the physical perpetrators since they were not personally
present at the crime scene.” The Tokyo Tribunal finds that Count
1 is the most serious crime by stating that, “no more grave crimes
can be conceived of than a conspiracy to wage a war of aggression,
for the conspiracy of waging a war of aggression threatens the
security of the peoples of the world, ......”8

In Nuremberg judgement, only 8 out of 22 defendants were found
guilty of conspiracy to commit crimes against peace, and none
were so convicted without also a finding of guilt as to the
substantive offense of crimes against peace.’ This is also true for
the Tokyo Trial. This may lead to the conclusion that conspiracy
was a mode of liability rather than an inchoate crime. '

The concept of conspiracy in the Nuremberg and Tokyo Charters
originates from the common law system, in which conspiracy was
defined as “an agreement of two or more individuals to commit a
criminal or unlawful act or a lawful act by unlawful means.”"!

In his opening speech, Mr. Keenan, the Chief Prosecutor of the
Tokyo Trial, states by citing the US precedent case of Marine v.
US: “A conspiracy is a combination of two or more persons, by
concerted action, to accomplish a criminal or unlawful purpose,
or some purpose not in itself criminal or unlawful, by criminal or
unlawful means.... it is the partnership in criminal purposes. The
gist of the crime is the confederation or combination of minds.”"
To be convicted as a conspirator, the accused must have
participated in a concrete and criminal common plan with a group
of persons. *

The Tokyo judgement states that successive leaders of the
wartime Japanese Government participated in a common plan to

wage aggressive war between 1931 to1945 with the goal to secure



European Studies Vol.20 (2020)

Japanese domination in Asia by using military forces.'* That
means that although a civilian leader did not personally take part
in the aggressive war, he still could be convicted as a conspirator
by his involvement of the designing the common criminal plan.
The Tokyo Judgment does not discuss the nature of the conspiracy,
but just defines conspiracy as arising “when two or more persons
enter into an agreement to commit a crime,” and states that “those
who participate at (the planning and preparing) stage may be
either original conspirators or later adherents. If the latter adopt
the purpose of the conspiracy and plan and prepare for its
fulfillment they become conspirators. The conspirators were
parties to (the conspiracy) at the beginning, and some of those
who were parties to it had ceased to be active in its execution
before the end. All of those who at any time were parties to the
criminal conspiracy or who at any time with guilty knowledge
played a part in its execution are guilty of the charges contained
in Count 1.”'9

Based on the jurisprudence of the Tokyo Trial, the UN ad hoc
tribunals developed the theory of the conspiracy into two legal
concepts, one is joint criminal enterprise (JCE), a mode of
liability.The other is the conspiracy, an inchoate crime. In the
practice of the ad hoc tribunals, the theory of the conspiracy as an
inchoate crime only applies to the most serious crime -----
genocide. !¢

The ICTY in Tadic case, cites many cases after the WWII
following the Nuremberg trial'” and reaches the conclusion that
“for joint criminal enterprise to be constituted, the existence of
the following elements need to be proved: a plurality of persons,
not necessarily organized; a common plan, design or purpose
(involving the commission of a crime proscribed in the Statute);
the participation of the accused in the common plan or design to
perpetrate a crime under the Statute; a shared intent between all
the participants to further the common plan or design involving
the commission of a crime; that the accused, even if not personally
effecting the crimes, intended the result.”'® All the participants in
the JCE are regarded as principals of the crime, not as aiders or
abettors. The ICTY in Balgojevic and Jokic case points out “the
accused is understood to be a perpetrator (or, more accurately in
many cases, a co-perpetrator) rather than an accomplice.”" If the
accused just participate in certain part of the crime, he must be
responsible for the whole crime. Since JCE is a mode of liability,
it requires the substantial crime really occurred.

As for conspiracy as an inchoate crime concerning genocide, the
judicial practice of the ICTR is more opulent than that of the
ICTY. The ICTR in Nahimana et al case points out that
“conspiracy is an inchoate offence, and as such has a continuing

nature that culminates in the commission of the acts contemplated

by the conspiracy.” “Conspiracy to commit genocide is to be
defined as an agreement between two or more persons to commit
the crime of genocide.””' The ICTR in Niyitegeka also states,“the
act of conspiracy itself is punishable, even if the substantive
offence has not actually been perpetrated.”? The“requisite intent
for the crime of conspiracy to commit genocide is . . . the intent
required for the crime of genocide, that is the dolus specialis of
genocide.”?

Then, the next question is whether a court may convict a person
for both genocide and conspiracy to commit genocide. The
Appeals Chamber of the ICTR gives an affirmative answer and
finds that the reason for criminalizing conspiracy to commit
genocide is to punish the collaboration of a group of individuals
resolved to commit genocide. .. the Appeals Chamber finds. .. that
the inchoate nature of the crime of conspiracy does not obviate
the need to enter a conviction for this crime when genocide has
also been committed by the accused, since the crime of genocide

does not punish the agreement to commit genocide.>*

I1. Sexual Violence

It is a very strange phenomenon that large scaled sexual violence
was not regarded as a sui generis crime under war crimes for a
long time even after the WWIL. Article 27 of Geneva Convention
IV and Article 76 (1) of the API state: “Women shall be especially
protected against any attack on their honor, in particular against
rape, enforced prostitution, or any form of indecent assault.””
However, this is the prohibition, but not the criminalization.
Large scaled sexual violence, including rape is not included in
Common Article 3 and the Articles of grave breaches in Geneva
Conventions, nor under war crimes in the Statutes of the ICTY,
ICTR, where sexual violence is only punishable under the crimes
against humanity which requires the background of wide spread
and systematic attack against civilian population.

The first international treaty implicitly outlawing sexual violence,
the Hague Convention of 1907, did not end impunity for these
crimes. At the Tokyo Trial, although the rape of Chinese women
during the Nanjing Massacre was prosecuted, it was charged as
an criminal act within the war crime, but not as a separate crime.
Rape was not even explicitly listed in the Tokyo Charter as a
crimes against humanity. Other sexual violence, such as sexual
enslavement of the so called ‘comfort women’, enforced
prostitution and human body experience were also missing,
absent not only from the the Tokyo Charter, but also in the
proceedings of the Tokyo Trial.

The legal approach to sexual violence during wartime had not
been effectively developed before the creation of the ICTY. The

wars in the former Yugoslavia revealed the urgent need to fill in
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the vacuum and bring international criminal law out of theory
and into the courtroom. Since its inception, the ICTY has carried
out extensive investigations and prosecution of wartime sexual
violence. Since then, more than 70 individuals have been charged
with crimes of sexual violence including sexual assault and rape,
of which over 30 have been convicted.?

In a number of landmark judgments, the ad hoc tribunals advanced
the development of international justice in the realm of gender
crimes by enabling the prosecution of sexual violence as a war
crime, as a crime against humanity and even as crime of genocide.
The first case of the ICTY, Tadic case, was also the first
international war crimes trial involving charges of sexual
violence. The trial proved to the world that the international
criminal justice system could end impunity for sexual crimes and
that punishing perpetrators was possible.

The sexual victims are no limited to women, but also involving
the same gender.

The Trial Chamber found in a horrific incident in the Omarska
Camp, one of the detainees was forced by uniformed men,
including Tadi¢, to do terrible sexual assault against another male
detainee. In May 1997, the Trial Chamber found Tadi¢ guilty of
cruel treatment (violation of the laws and customs of war) and
inhumane acts (crime against humanity) for the part he played in
this crime and other incidents.?’

Two years later, on appeal, Tadi¢ was additionally sentenced for
grave breaches of the 1949 Geneva conventions: inhumane
treatment and willfully causing great suffering or serious injury to
the body or health. In January 2000, Tadi¢ was sentenced to 20
years’ imprisonment. Incidents of sexual violence against men
were also examined in other cases before the Tribunal.?®

The first case at the ICTY to concentrate entirely on charges of
sexual violence was the Anto Furundzija case, which focused on
the multiple rapes of a Bosnian Muslim woman. It was not
Furundzija personally, but his subordinate who raped the woman
in front of a laughing audience of other soldiers. Nevertheless, as
the unit’s commander, Furundzija was found guilty as a co-
perpetrator and as an aider and abettor. %

Presenting its legal considerations in the judgment, the Trial
Chamber made important remarks on the qualification of rape in
the context of international crimes. In the ICTY Statute, the only
explicit reference to rape is in crimes against humanity. The Trial
Chamber widened that scope and stated that rape may also be
prosecuted as a grave breach of the Geneva Conventions and as a
violation of the laws and customs of war.

Importantly, the ICTY judges also confirmed that rape may be
used as a tool of genocide based on a landmark precedent in 1998

when ICTY’s sister tribunal, the ICTR, rendered a judgment in

Akayesu case in which it was concluded that rape constitutes
genocide.*

The second ICTY trial to deal entirely with charges of sexual
violence is Kunarac case which made another significant
contribution to international humanitarian law. The judgement
broadened the concept of sexual assault to include sexual
enslavement as a crime against humanity.

The three accused played a prominent role in organizing and
maintaining the system of infamous rape camps in the eastern
Bosnian town of Foca.In the spring of 1992. Bosnian Serbs
gathered Muslim women in detention centers around the town
where they were raped by Serb soldiers. Many women were then
taken to apartments and hotels run as brothels for Serb soldiers.
The judges heard the testimonies of over 20 women regarding
repeated acts of rape, gang rape and other kinds of sexual assault
and intimidation.

The women also described the way in which they were obliged to
perform household chores. They were forced to comply with all
the demands of their captors, were unable to move freely and
were bought and sold like commodities. In short, they lived in
conditions of enslavement. There was no doubt in the Judges’
minds that the enslavement was sexual in nature. This was a
significant ruling, because international law had previously
associated enslavement with forced labour and servitude. The
definition of the crime was therefore widened to include sexual
servitude.

The trial of Mucic case set a milestone in international justice by
recognizing rape as a form of torture, and as such both a grave
breach of the Geneva Conventions and a violation of the laws and
customs of war.

Three out of the four accused were charged with sexual violence
against Bosnian Serb civilians kept in a prison camp in Celebici
in central Bosnia and Herzegovina. Significantly, the ICTY also
held one of the accused superior responsible for these acts. Mucié,
the camp commander, was found guilty of sexual violence and
other crimes committed by his subordinates— the first such
judgement by an international criminal tribunal. The crimes were
qualified as grave breaches and violations of the laws and customs
of war. The deputy camp commander, Hazim Deli¢ was convicted
of rape as a form of torture.

Deli¢ raped two women detained in the camp during interrogations.
The purpose of the rapes was to obtain information, punish the
women for their inability to provide information and to intimidate
and coerce them. The Trial Chamber also found that the violence
suffered by the two women had a discriminatory purpose - it was
inflicted on them because they were women.?!

When passing this judgement, the Trial Chamber considered “the
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rape of any person to be a despicable act which strikes at the very
core of human dignity and physical integrity.”
In Kunarac case, the Trial Chamber criticizes previous judgments
for adopting too narrow a definition of rape. The previous
judgments focus on the elements of coercion, force or threat of
force. The Kunarac Trial Chamber holds that the use or threat of
use of force is just one factor — among others — to indicate the
absence of consent on the part of the victim.*
Article 3 on “violations of the laws or customs of war” of the
ICTY Statute states that “such violence shall include, but not
limited to”, which means this crime is open-ended and all
inclusive. According to the principle of ejusdem generis, which
means that if an act is of comparable seriousness or comparable
gravity to the other enumerated acts, it should be punishable
under the same rule.* So large scaled sexual violence or rape
could be prosecuted as war crimes since it is as serious as the
other crimes, such as inhumane treatment and willfully causing
great suffering or serious injury to body or health, even torture.
Indeed, the decisions by the ad hoc tribunals recognizes violence
against women as a means of warfare and brings important
advances in the prosecution of sexual violence both in war time
and peace time.

In sum, sexual violence could be successfully prosecuted as
war crime, crimes against humanity and even genocide before the
ad hoc tribunals thus making a significant progress in addressing

the crime of sexually related violence.

I11. Superior Responsibility of Civilian Leaders
Superior responsibility of civilian leaders was an untested
doctrine before the Tokyo Trial, which addresses the criminal
negligence on the civilians in the position of authority.

Count 55 of the indictment filed by the Prosecution in Tokyo Trial
charged the accused as deliberately and recklessly neglect their
duty to take adequate steps to prevent atrocities.*

Among the 28 accused, 7 were convicted for Count 55, command
responsibility. 3 of the them were civilian leaders, Hirota, *¢ Koiso

37and  Shigemitsu,™

among whom, Hirota Koki was the only
civilian leader who was sentenced to death by IMTFA, since he
was also convicted with Count 1, waging war of aggression and
war or wars against international law; Count 27, waging an
unprovoked war against China.

Koki Hirota, who was Japanese Foreign Minister during the
Nanjing massacre. He received the report on the atrocities
occurred in Nanjing and discussed it with the War Ministry. In
turn, he got the assurances to stop the atrocities and he relied on
it. The Tokyo judgment finds that “Hirota was derelict in his duty

in not insisting before the Cabinet that immediate action be taken

to put an end to the atrocities, failing any other action open to him
to bring about the same result.”*

In Mamoru Shigemitsu’s case, the Tokyo Tribunal seems to
realize the elements of effective control. Shigmitsu was Foreign
Minister from April 1943 to April 1945. He received protests after
protests on mistreatment of prisoners of war and he was aware of
the commission of war crimes, but he took no measures to have
the matter investigated. The Tribunal was of the opinion that as
member of War Cabinet, he was responsible of the welfare of
prisoners of war. In sentencing, the Tribunal takes into account
that “the military completely controlled Japan while he was
Foreign Minister, so that it would have required great resolution
for any Japanese to condemn them™, and therefore he was only

4 which is the lowest

sentenced for 7 years imprisonment,
sentence among all the convicted.
It seems that the Tokyo Tribunal put more emphasis on the de jure
position of the accused, rather than their material ability to take
effective control over their subordinates and the doctrine of the
superior responsibility of civilian leaders was very controversy
even among the judges in the Tokyo Tribunal. Justice Rolling
states that
“ I think, however, this responsibility for ‘omission to act’
can be taken too far, That happened, in my opinion, with
respect to Shigemitsu, Togo and Hirota........ What more
could they have done than protect? They could not
communicate directly with the commanders in the field.
Their possibility for action was restricted by the system in
which they fulfilled their function. They could do no more.™!
The Indian Judge Pal held that civilian cabinet members should
not be found guilty for their omission. In his dissenting opinion,
he argued that:
“As members of the government, it was not their duty to
control the troops in the field, nor was it within their power
so to control them. The commanding officer was a responsible
personage of high rank. The members of the government
were certainly entitled to rely on the competency of such
high-ranking officers in this respect. ™
Despite the dissenting and separate opinions, the Tokyo judgement
nevertheless concludes that “torture, murder, rape and other
cruelties of the most inhumane and barbarous character were
freely practiced by the Japanese Army and Navy. And that given
the scale , the geographical spread, and commonality of patterns
of atrocity, only one conclusion is possible- the atrocities were
either secretly ordered or willfully permitted by the Japanese
Government or individual members thereof and by the leaders of
the armed forces.*

The Tokyo judgment holds that those at the top positions shall
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have the duty to ensure proper treatment of prisoners and to
prevent ill-treatment, the violation of which would incur
individual responsibility based on Count 55. It also points out that
“if he has knowledge of ill-treament of prisoners, is powerless to
prevent future ill-treatment, but elects to remain in the Cabinet
thereby continuing to participate in its collective responsibility
for protection of prisoners, he willingly assumes responsibility
for any ill treatment in the future.” *

In summing up the legal reasoning for the conviction of command
responsibility for the civilian leaders, Professor Yuma Totani
points out that “in establishing their conviction, the Tribunal
made the following common findings: (1) that they received
reports on Japanese perpetrated atrocities; (2) that other than
passing along information to the military, they did not take other
actions to stop the atrocities; (3) that they were aware of the
notoriety of the Japanese conduct of war and , therefore, had the
reason to doubt the validity of the military’s assurance; and (4)
that they remained in Cabinet, thereby supporting, in effect, a
government that tolerated the continuation of the commission of
atrocities.*

After WWII, there had been little progress on the doctrine of
command responsibility until the establishment of the ad hoc
tribunals. Although Geneva Conventions are silent on the
command responsibility, Article 86.2 of Additional Protocol I
incorporates the principles that came out of the trials in Nuremberg
and Tokyo. * Article 87 of Additional Protocol I spells out the
duties and obligations of military commanders with respect to
their subordinates. The superiors must prevent and, where
necessary, suppress and report to competent authorities grave
breaches committed by their subordinates. Only in the event that
he failed in these duties does a commander risk being held
criminally responsible for taking no action.*’

Based on the jurisprudence of the Tokyo Trial, the ICTY first
pointed out that “the principle that military and other superiors
may be held criminal responsible for the acts of their subordinates
is well-established in conventional and customary law.”® “It
cannot be overemphasized that , where superior responsibility is
concerned, as accused is not charged with the crimes of his
subordinate but with this failure to carry out this duty as a superior
to exercise control.”

The ICTY has refined the modern doctrine of criminal
responsibility of superiors — the so-called command responsibility.
It has clarified that a de jure superior-subordinate relationship,
though as an important indication of command, is not necessarily
required for criminal responsibility. “The threshold to be reached
in establishing a superior-subordinate relationship for the purpose

of Article 7(3) of the Statute of the ICTY is the effective control

over s subordinate in the sense of material ability to prevent or
punish criminal conduct.”°
The first and most comprehensive judgment on the doctrine of
superior responsibility at the ICTY is the Celebiéi Trial Judgment,
which makes an invaluable contribution to the development of
the doctrine. The Trial Chamber identifies three elements of
superior responsibility pursuant to Article 7(3) of the ICTY
Statute:
i. The existence of a superior-subordinate relationship;
ii. The superior knew or had reason to know that the criminal act
was about to be or had been committed; and
iii. The superior failed to take necessary and reasonable measures
to prevent the criminal act or punish the perpetrator thereof.’!
The ICTY further points out that in order for the principle of
superior responsibility to be applicable, it is necessary that the
superior have effective control over the persons committing the
underlying violations of international humanitarian law, in the
sense of having the material ability to prevent and punish the
commission of these offenses.*
As for the superior responsibilities of civilian leaders, the
jurisprudence of the ad hoc tribunals confirms the findings of the
Tokyo tribunal by declaring that “a civilian superior may be held
criminally responsible for the crimes of this subordinates.” In
Akayesu trial judgement, the ICTR directly refers to the Hirota
case as a relevant precedent and states:
“It is, in fact, well-established, at lease since the Tokyo
Trials, that civilians may be held responsible for violations
of international humanitarian law. Hirota, the former Foreign
Minister of Japan, was convicted at Tokyo for crimes
committed during the rape of Nanking”.>*
The ad hoc tribunals put the emphasis on the effective control
over the subordinates by the civilian superior, at the same time,
making a differentiation between the effective control possessed
by civilian leaders and military commanders. The Trial Chamber
of the ICTY in Brdianin Case states:
“The concept of effective control for civilian superiors is
different in that a civilian superior’s sanctioning power must
be interpreted broadly, It can not be expected that civilian
superiors will have disciplinary power over their subordinates
equivalent to that of military superiors in a analogous
command position, For a finding that civilian superiors have
effective control over their subordinates, it suffices that
civilian superiors, through their position in that hierarchy,
have the duty to report whenever crimes are committed, and
that , in light of their position, the likelihood that those
reports will trigger an investigation or initiate disciplinary or

criminal measures is extant.”>
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The nature of command responsibility was not clear during
the post-Second World War trials of Nazi and Japanese military
and civilian officials. According to the conclusion of the ICTY
Trial Chamber in Halilovi¢, the doctrine of superior responsibility
makes a superior responsible not for his subordinate acts
sanctioned but for his failure to act. A superior is held
responsible.... if he did not prevent the perpetration of the crimes
of his subordinates or punish them for the crimes.*® This
responsibility is sui generis, distinct from other modes of
participation of the crimes, namely planning, instigating, ordering,
aiding and abetting or commission.”’ In light of this principle, the
accused is individually criminally responsible for his failure to
carry out his duty as a superior to exercise control and he is not
charged with the crimes of his subordinates.*® Therefore, a causal
link “has not traditionally been postulated as a conditio sine qua
non for the imposition of criminal responsibility on superiors for
their failure to prevent or punish offenses committed by their

subordinates”.>

IV. Immunity of the Head of the State

Article 6 of the Tokyo Charter provides that “neither the official
position, at any time, of the accused, nor the fact that an accused
acted pursuant to order of this government or of a superior shall,
of itself, be sufficient to free such accused from responsibility for
any crime with which he is charged.....”*

During the Tokyo Trial, there were widespread demand that
Emperor Hirohito of Japan be prosecuted and evidence showed
that he was personally involved in the aggression war.®' However,
he was shield from the prosecution and trials by the order of the
Supreme Commander General Douglas MacArthur in order to
preserve the public order in the occupied Japan in afraid of the
disintegration of the nation, thus retaining the Emperor as a
symbol of the nation rather than as an official sovereign head of
the state. © The immunity granted was not limited to the Emperor
himself, but also extended to the members of the Royal family.
A member of the Imperial family, Prince Asaka was commander
of Japanese forces in the final attack on Nanjing, then the capital
city of Nationalist China in December 1937. One month earlier,
Prince Asaka became temporary commander of the Japanese
forces outside Nanjing, because General Matsui was ill. During
the final assault on Nanjing between 2 and 6 December 1937, he
allegedly issued the order to “kill all captives”, thus providing
official sanction for what became known as the “Nanking
Massacre” or the “Rape of Nanking” (12 December 1937 — 10
February 1938). $As the principal perpetrator of the Nanjing
massacre, his name was on the top of the list of war criminals

drawn up in 1946 by the Nationalist Government of China. The

officials of the investigation team of the Allies interrogated Prince
Asaka about his involvement in the Nanjing Massacre on 1 May
1946, but did not bring him before the IMTFE for prosecution.
For politico-strategic and geopolitical reasons, General Douglas
MacArthur decided to support the Imperial family and to grant
immunity to all its members. The request for extradition for trial
before Nanjing Military Tribunal in China for his leading role in
the Nanjing Massacre filed by the General staff of the Chinese
Armed Forces and Ministry of Justice was denied.® After war,
Prince Asaka spent most of his time playing golf. He died of
natural causes in1981 at his home at age of 93.

The practice of the ad hoc tribunals completely changed this
situation with an aim to end the impunity. In the case of the ICTY,
Milosevic was the President of Serbia (originally the Socialist
Republic of Serbia, a constituent republic within the Socialist
Federal Republic of Yugoslavia) from 1989 to 1997 and President
of the Federal Republic of Yugoslavia from 1997 to 2000. In
1999, Milosevi¢ was charged by the ICTY with war crimes in
connection to the wars in Bosnia, Croatia, and Kosovo.®® He
became the first Head of the State prosecuted and tried by an
international criminal tribunal in Europe after the WWIL
Radovan Karadzi¢ served as the President of Republika Srpska
during the Bosnian War. He was extradited to the ICTY
Netherlands, in 2008 and was charged with 11 counts of war
crimes. On 24 March 2016, he was found guilty of genocide in
Srebrenica, war crimes and crimes against humanity, 10 of the 11
charges in total, and sentenced to 40 years’ imprisonment.*’

Mrs. Biljana Plavsic was a Serbian Representative to the
Presidency of the Socialist Republic of Bosnia and Herzegovina
from 11 November 1990 until December 1992. Later, She became
a member of the collective and expanded Presidencies of
Republika Srpska. Plavsi¢ voluntarily surrendered on 10 January
2001. On 2 October 2002, Plav§i¢ pleaded guilty to the crime
against humanity of persecutions and the Trial Chamber found
her guilty accordingly. She was sentenced by the ICTY Trial
Chamber for a period of 11 years’ imprisonment.®

In the case of ICTR, Jean Kambanda, as Prime Minister and
Head of Government of Rwanda from 8 April 1994 to around 17
July 1994, was arrested in July 1996 in Nairobi, Kenya. He was
charged with six counts of Genocide, Conspiracy to Commit
Genocide, Complicity in Genocide, Direct and Public Incitement
to Genocide, and Crimes Against Humanity. On 1 May 1998,
Kambanda pleaded guilty to genocide and he was sentenced to
life imprisonment.® He is the first Prime Minister who confessed
for committing the crime of genocide.

On 26 April 2012, The Special Court for Sierra Leone

delivered the judgement in the case of Charles Taylor, the former
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Liberian President who became the first African Head of State to
be convicted for his part in war crimes.”

International Criminal Court (ICC) also indicted two sitting
Heads of States. Mr. Laurent Gbagbo, President of Cote
d'Tvoire from 2000 until his arrest in April 2011 and Mr. al-Bashir,
the sitting President of Sudan. The ICC finds that the non-
immunity of the Head of the State when indicted by an
international criminal tribunal had become a customary
international law. The Pre-Trial Chamber of the ICC holds “that
customary international law creates an exception to Head of State
immunity when international courts seek a Head of State’s arrest
for the commission of international crimes.””" The ICC First
states that “immunity for Heads of State before international
courts has been rejected time and time again dating all the way
back to World War 1.”7* Secondly, “there has been an increase in
Head of State prosecutions by international courts in the last
decade... [indicating that]...initiating international prosecutions
against Heads of State have gained widespread recognition as
accepted practice.” 7 Thirdly,“the Statute now has reached 120
States Parties in its 9 plus years of existence, all of whom have
accepted having any immunity they had under international law
stripped from their top officials.”” Fourthly, since 120 states
“have ratified this Statute and/or entrusted this Court with
exercising its jurisdiction over persons for the most serious crimes
of international concern” that it would be “facially inconsistent”
for immunity to overrule this purpose. ™

The analyse of the judicial practice of the international
criminal law from the Nuremberg and Tokyo Trials to the ad hoc
tribunals and the ICC shows that there has been a change and
continues to be a change in the theory of immunity of the Head of
the States when indicted by an international criminal tribunal for
the most heinous crimes. With the increased influence of
international human rights law, and the development of
international criminal law, non-immunity of the Head of States
when indicted for the most grave crimes by an international

tribunal is becoming an emerging rule in international law.

V. Procedural development
The Tokyo Trial has been sharply criticized by some international
and domestic scholars, especially for the so called “victor’s
justice”, for instance, it is alleged that there were no equality of
arms between the prosecution and defendants, relative lack of
time for proper preparation of the defence case, lack of resource
for expeditious translation of documents from English to
Japanese, limitation on the ability of the defence to call witnesses
and lack of other procedural guarantees which are today

considered fundamental to a fair trial.’® It is true that the Tokyo

Trial is not a perfect one. However, comparing with Article 16 of
the Nuremberg Charter, the Tokyo rules made great improvement,
especially on the more detailed provisions of fair trial.

Following the suite of Nuremberg Charter, Tokyo Charter
specifically lays down the procedure for the fair trial in Article 9,
for conduct of trial in Article 12 and admission of evidence in
Article 13. 77 This set up a very good precedent for the ad hoc
tribunals and ICC to follow. Article 9 (a) of the Tokyo Charter
provides the furnish of the indictment, which means the whole
trial will be oriented by the indictment. This is the typical practice
of common law legal system. The Trial Chamber and prosecution
could not deviate from this sole legal document so as to void the
situation that the defence could face a moving target. The ad hoc
Tribunals also adopted this practice in their Statutes and judicial
practice. After certain period of time, especially after the
prosecution finishes its case, there should be no way to change the
charges in the indictment. 7

Article 9 (c) of the Tokyo Charter stipulates that an accused shall
have the right to be represented by the counsel of his own
selection, while Article 16 (d) of the Nuremberg Charter states
a Defendant shall have the right to conduct his own defense
before the Tribunal or to the assistance of Counsel.” It is clear
that the Tokyo Charter avoids the very controversial issue of self
representation. This issue is finally settled before the ad hoc
Tribunals. In Seselj case, the Appeals Chamber of the ICTY
confirms that self representation or the conduction of defence
though lawyers is the right of the accused. Considering the
complexity of the case, the legal norms involved and unfamiliar
procedures, the ad hoc Tribunals may appoint a standing counsel
on behalf of the accused in case he chooses to defend himself so
as to protect the accused to his best interest. *

Article 9 (e) of the Tokyo Charter states that an accused may
apply in writing to the Tribunal for the production of witnesses or
of documents. The application shall state where the witness or
document is thought to be located. If the Tribunal grants the
application, the Tribunal shall be given such aid in obtaining
production of the evidence as the circumstances require.’! It
seems that the Tokyo Tribunal was trying its best to assist the
Defendants to present their cases and provide meaningful defence.

As for the admission of evidence, Article 13 of Tokyo
Charter clearly declares that the Tribunal shall not be bound by
technical rules of evidence. It shall adopt and apply to the greatest
possible extent expeditious and non-technical procedure, and
shall admit any evidence which it deems to have probative value.
This stipulation corresponds with Article 19 of the Nuremberg
Charter and indicates that the trial before international tribunals

shall not stick to the rules of any domestic jurisdictions. Taking
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the practice of common law legal system as their basis, the rules
for the admission of evidence of the Nuremberg and Tokyo
Tribunals also took some elements from civil law legal system.
This gave great guidance to the improvement of the proceedings
before the ad hoc tribunals.
The flexible approach the Tokyo Tribunal adopted shows that the
admission of evidence does not only rely on the oral testimony,
but also in admission of the written materials. All most of all
evidence are admissible, for instance, documents, regardless of
its security classification and without proof of its issuance or
signature; reports which appears to the Tribunal to have been
signed or issued by the International Red Cross or a member
thereof, or by a doctor of medicine or any medical service
personnel, or by an investigator or intelligence officer, or by any
other person who appears to the Tribunal to have personal
knowledge of the matters contained in the report; affidavit,
deposition or other signed statement, a diary, letter or other
document, including sworn or unsworn statements, which appear
to the Tribunal to contain information relating to the charge; copy
of a document of other secondary evidence of its contents, if the
original is not immediately available, Judicial Notice. The
Tribunal shall neither require proof of facts of common
knowledge, nor of the authenticity of official government
documents and reports of any nation or of the proceedings,
records, and findings of military or other agencies of any of the
United Nations.®

The flexibility concerning with the admission of the evidence
in the Tokyo Trial also sets up a precedent to the present tribunals
to improve their procedural and evidence rules. The ad hoc
Tribunals have invested significant time and energy in the
development of defensible rules of evidence and procedure so as
to guarantee fair trial right to the accused.
At the very beginning, the Rules of Procedure and Evidence of
the ICTY (“RPE”) adopted more elements of the common-law
adversarial legal system than of civil-law inquisitorial practice,
especially in procedural aspect. The common law system prefers
the oral presentations of evidence with the right of cross
examination, which is essential for the party driven process. The
criterion for the admission of evidence is very strict, which may
be called “opt in” approach. By contrast, in the civil law system,
which adopted the principle of free assessment of evidence, trials
are conducted by professional judges and evidence rules are
relatively more flexible. What is more, the civil law system relies
on dossiers of the case prepared by judicial officers before the
trial. In the trials, the parties may challenge the admission of
evidence and have it taken out of the dossiers, which may be

named as “opt out” practice.

The cases before the ICTY are very complex and difficult
compared to domestic ones. In only one case, hundreds of
witnesses may be called to testify and thousands of documents
may be admitted into evidence. As a result, a trial is very time-
consuming, may even last for a few years.

In order to reach the aim of fairness and expeditiousness of trials,
the ICTY begins to amend its RPE and adds more elements of
civil law system, especially in the admission of evidence. The
RPE set up three criteria for the admission of evidence, which are
relevance, reliability and probative value. If all the three criteria
are fulfilled, any materials tendered by the parties during the
proceedings will be admitted, even the hearsay evidence. The
RPE also divides the evidence into two major categories: essential
evidence which goes to the acts and conducts of the accused;
contextual evidence which goes to the context where a crime
occurred. For the essential evidence, the common law principles
of orality and immediacy are applied, while for the contextual
evidence, written statements could be admitted in lieu of oral
testimony.

In procedural aspect, another great development is the right
of the appeal. As a matter of fact, before the WWII, appeal before
an international criminal tribunal was not the statutory right for
the parties in criminal procedures. The Charters of the Nuremberg
and Tokyo Tribunals have no provisions on appeal, though the
Charter of Tokyo Tribunal allows the convicted to file a petition
to the Supreme Commander of the Allied Powers in the Far East
to review his case.*

The ad hoc Tribunals also filled in this vacuum in the Nuremberg
and Tokyo Charters. At the present, the right of appeal is generally
recognized as a fundamental human right in international criminal
proceedings, owning to the development of human rights law
after WWIL3 The UN ad hoc tribunals have kept abreast with the
trend of international human rights law. The Appeals Chamber in

3

the Tadi¢ case calls for the respect of the “‘internationally
recognized standards regarding the rights of the accused’
including Article 14 of the International Covenant on Civil and
Political Rights”.%> The ICTY has also articulated the specific
standards for appeal in their judicial practice. *The Appeals
Chamber emphasizes that an appeal is not an opportunity for the
parties to re-argue their cases — it does not involve a trial de
novo.’” The Appeals Chamber in Kvocka et al. states that “on
appeal, the Parties must limit their arguments to legal errors,
which invalidate the decision of the Trial Chamber and to factual
errors, which occasion a miscarriage of justice within the scope of
Article 25 of the Statute”.™

Although the Statutes of the ad hoc tribunals do not mention
the right of interlocutory appeal, their Rules of Procedure and
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Evidence provides two channels for interlocutory appeal if an
immediate resolution by the Appeals Chamber may materially
advance the proceeding. One is in the case of motion challenging
jurisdiction, where the accused has an automatic right to appeal.
The other scenario requires certification granted by the Trial
Chamber in order to prevent frivolous motions or an abuse of
process.*

The ad hoc Tribunals also set up a review procedure for any
new facts discovered after the delivery of the final judgment. If a
new fact is discovered and was not known to the moving party at
the time of proceedings and could not have been discovered
through the exercise of due diligence, the parties may file a
motion for review of the judgment. For the defence, there is no
time limit for filing the motion; while for the prosecution, there is
a one-year time limit.”® The Tribunals’ practice can therefore be
considered as an edifying example for the future.

Although there are some criticism on the fair trial aspect in
Tokyo Trial, the practice of the Tokyo Trial set a very good
example for the conduction of international trials for the later
international criminal tribunals. Of course, after the WWII, the
protection of the human right, especially the right of the accused,
have been greatly enhanced. It is submitted that it is not fair to use

the the present standard to judge what happened 70 years ago.

VI. Conclusion

Despite of the continued heated debates on the legacy of the
Tokyo Trial, the Tokyo Trial sent a very strong and powerful
message to the international community, especially to the Asian
countries that impunity is no longer allowed and those who
alleged to commit the most serious crimes in violation of
international humanitarian law and human right will eventually to
be brought to justice. This message is the most pertinent to the
Asian region, where the most heinous crimes of massacre
occurred in Cambodia, where the terrorist activities have been
most rampant in the past 20 years and, what is more, where most
of the nuclear states in the world are located. Unfortunately, the
study and research of the legacies of Tokyo Trial are still in the
rudimentary stage. “Japanese societal attitude towards the Tokyo
Trial has been a complex mixture of acceptance, disinterest,
cynicism and frustration, each of which embraced by the people
in a nuanced and varying manner.”!

Itis not a strange phenomena that a judgement once delivered
will invite the comments, criticisms and even attacks. However,
no matter it is liked or disliked, it is already a piece of history. It
is submitted that the Tokyo Trial and Tokyo Judgement should not
be a “national taboo”, but a valuable national heritage. It is time

to learn how to come in terms with the legacies of the Tokyo Trial

after 70 years. As the leadership in the development of
international law and guardian for the post war international order
and regional peace and security requires, it is high time for Japan
to claim the ownership to the Tokyo Trial and move forward.

“Once you replace negative thoughts with positive ones, you’ll

start having positive results.”?

*  Judge of the United Nation’s Mechanism of International Criminal
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Preliminary matters

In this brief presentation, I will take up one of the important
historical legacies that arise from the Nuremberg and Tokyo
Trials: the application of the principle of individual responsibility
to establish the accountability of state leaders for international
offenses.

The principle of individual responsibility, in a word, means
that there is no impunity for anyone who commits a crime
irrespective of one’s positions in the government or the military.
This principle was articulated in the Charters of the Nuremberg
and Tokyo Tribunals, and was passed onto post-cold-war
tribunals, such as ICTY, ICTR, ECCC, and ICC. There was one
notable exception with the application of this principle in the case
of the Tokyo Trial, however; Emperor Hirohito was not included
in the group of accused because of a highest-level political
decision of the Allied Powers to withhold his name from criminal
proceedings. This state of affairs created an impression that,
notwithstanding the enunciation of the principle of individual
responsibility, the Allied Powers’ international justice operated in
such a way as to treat a certain individual as falling outside the
purview of that principle. This impression, in turn, resulted in
sending contradictory messages about the Allied justice to the
people of Japan and to the international community. It remains a
matter of controversy as to whether or not the Allied Powers
should have put Emperor Hirohito on trial. It also remains a major

challenge for the international community today to determine

Yuma Totani

how to deal with a head of state who is believed to be responsible
for genocide, crimes against humanity, etc., but whose trial could
bring about a host of complicated political problems.

The present presentation will not dwell on the issue of the
non-prosecution of Emperor Hirohito but instead offer a summary
of the prosecution and defense cases concerning those 25

individuals who were put on trial at Tokyo.

The prosecution and the defense cases at Tokyo
Let us first take a look at the theories of responsibility as advanced
by the prosecution.
In the bill of indictment, two types of theories of responsibility
are articulated. One is the doctrine of criminal conspiracy. As a
theory of individual responsibility, this doctrine is a peculiar one
in that it enables the conviction of an accused on grounds that
there existed a common plan, agreed upon by two or more
persons, to commit a crime, and that, on account of participation
in the common plan, an accused can be held criminally liable
even if he or she did not have any direct part in the commission of
the crime. It was a contested issued at the time of the Nuremberg
and Tokyo Trials as to whether or not the doctrine of criminal
conspiracy could validly apply at international criminal tribunals.
In the debates and studies on the Tokyo Trial since, criticisms
have been frequently voiced about the use of conspiracy. Yet it is
important to note that this theory applied to only 9 counts out of a
total of 55 that were included in the indictment. If one is to focus
solely on those parts in the court proceedings and the judgment
that relate to conspiracy, one will not be able to get the whole
picture of the Tokyo Trial.

The theories of responsibility that applied to the remaining
46 counts are those kinds that can be distinguished from the
doctrine of criminal conspiracy, and that can be found in
conventional criminal-law literature, namely, those theories by

which an accused can be held liable for a crime on grounds of
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“commission,” or sakui in Japanese, i.e. the actual commission of
a crime, and “omission,” or fusakui in Japanese, i.e. the culpable
failure to discharge one’s duty in relation to the occurrence of a

crime.

By illustration, let us take a look at the theories of individual
responsibility that applied to two principal counts on conventional
war crimes in the Tokyo indictment. By “conventional war
crimes,” I am referring to ill-treatment, forced labor, etc. of
prisoners of war and civilian internees, and massacre, torture,
rape, and other types of atrocities against civilians in occupied

territory.

One of them (count 54) reads that the accused “ordered, authorized
and permitted” the members of the Japanese armed forces, POW
camps, military and civilian police forces to commit war crimes.
From the wording of “ordered [and] authorized,” it can be said
that this count in principle seeks to hold the accused accountable
for war crimes on the basis of “commission.”

Another one (count 55), meanwhile, reads that the accused “being
by virtue of their respective offices” responsible for securing the
observance of the laws and customs of war, “deliberately and
recklessly disregarded their legal duty,” thereby failing to prevent
war crimes by the members of the Japanese armed forces etc. The
phrase, “deliberately and recklessly disregarded their legal duty,”
indicates that the prosecution sought to hold the accused
accountable for the occurrence of war crimes based on “omission.”
Count 55, by the way, refers to the positions held by the accused
as “their respective offices.” This is indicative of the prosecution’s
attempt to seek accountability for war crimes of not only military
commanders who belonged to the military chain of command, but

also high-ranking government officials.

Let us now explore which, specifically, were the episodes of war
crimes for which the accused were alleged to have been
individually responsible.

One of the appendices to the bill of indictment contains
“particulars of breaches,” whose length falls a little short of four
pages. It lists fifteen types of war crimes that allegedly were
commonplace occurrence at combat zones and occupied
territories, between 1931 and 1945. For instance, murder, beating,
torture, and rape of civilian internees and prisoners of war are
listed as falling under one broad category of “inhuman treatment.”
Deportation and enslavement are also named as recurrent types of
war crimes.

It is worth noting that, the prosecution at the Nuremberg Trial,

too, appended to their version of the indictment a list of particulars

of breaches. What is included there, however, is not a list of types
of offenses that were common-place occurrence, but rather, the
description of specific episodes of crimes. The description also
contains the numbers of victims and other statistical data. The
indictment at the Tokyo Trial includes none of these kinds of
information. How does one explain these differences?

The answer may be sought in the difficulties that the Allied
Powers confronted during war crimes investigations prior to the
trials.

In the European theater, after the launching of invasion operations
at Normandy, the Allied Powers carried out further
counteroffensives while, at the same time, confiscated the German
records that documented criminal conduct of Nazi Germany. The
situation was different in the Asia-Pacific theater. During the two-
week hiatus between the acceptance of the Potsdam Declaration
on 14 August 1945 and the signing of the Instrument of Surrender
on 2 September the same year, the Japanese government and
military authorities burned documents in their possession in large
quantity and, alternatively, stashed them in secret locations. There
were also instances that, prior to the arrival of the Allied
investigators, individual military units at theaters of war hid
physical evidence of crimes and concoct false stories about the
circumstances of the crimes. These actions complicated the
ensuing Allied war crimes investigations.

That said, there were documents that survived the destruction.
Some government and military records concerning war crimes
were, in fact, uncovered by researchers many years later.
However, when preparing for the Tokyo Trial in the early months
of the Allied occupation of Japan, the prosecution at Tokyo had
insufficient time and human resources to investigate the extant
documents. What is more, the prosecution understood its principal
mandate as collecting evidence relating to “crimes against peace.”
Consequently, the evidence collection relating to war crimes was
significantly delayed. Evidentiary materials on war crimes did
begin arriving from various former theaters of war, that is, at
around the time of the start of the Tokyo Trial.

Under those circumstances, the kinds of evidentiary materials
that the prosecution managed to collect were mostly “crime-base
evidence,” which drew largely on the records of national war
crimes trials that the Allied authorities concurrently operated
elsewhere, or the so-called Class BC war crimes trials. “Crime-
base evidence” is the kind of evidence that serves to document the
occurrence of crimes, but stops short of linking specific accused
to documented instances of crimes. The prosecution at the Tokyo
Trial made use of crime-based evidence with the goal to
substantiate the geographical distribution and recurrence of the

types of war crimes listed in the indictment. Based on such
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documentation, the prosecution sought to make it possible for the
judges to make inferences of “order,” “authorization,”
“permission,” or, alternatively, the culpable failure to discharge
one’s duty. This was the prosecution’s main strategy in its method
of proof.

In addition to crime-base evidence, the prosecution also presented
some “linkage evidence.” “Linkage evidence” is the kind of
evidence that helps establish the link between an accused and
episodes of crimes, on ground of either “commission” or
“omission.”

For instance, General Tdjo Hideki, who had served as prime
minister and concurrently army minister during the Pacific War,
admitted that prisoner-of-war labor was put to use for the
construction of the Burma-Siam Railway under his direction, and
that he was aware of the poor treatment meted out to prisoners of
war in the railway construction areas. These kinds of admission
could serve as critical “linkage evidence,” to establish the guilt of
accused T6j0.

Another representative type of “linkage evidence” as introduced
by the prosecution is the record of diplomatic communications
between the Allied and Japanese governments. It reveals that the
Japanese government received protests and inquiry notices
regarding mistreatment of Allied prisoners of war and civilian
internees repeatedly. The names of successive foreign ministers
of Japan, including accused Hirota Koki, Togd Shigenori, and
Shigemitsu Mamoru, are prominently shown in those documents,
as they were the ones in charge of receiving and replying to
protests and inquiries coming through the diplomatic channels.
In addition, both the prosecution and defense witnesses brought
out that complaints from the Allied governments were circulated
not only within the Ministry of Foreign Affairs, but also that they
were transmitted to other government agencies, such as the
Ministry of the Army, the Ministry of the Navy, the Ministry of
Home Affairs, etc. Upon request from the Ministry of Foreign
Affairs for cooperation, officials of the army and navy ministries
disussed the incoming Allied complaints and queries, and had the
military units concerned conduct investigations. These kinds of
evidence carried great weight as “linkage evidence,” as they
could establish the guilt not only of those successive foreign
ministers whose names appeared prominently in the diplomatic
communications, but also other individuals who were not
expressly named, but who held high-level positions in those
ministries that received inquiry notices, and who exercised
jurisdiction over prisoner-of-war administration. The accused
that came within this category included the former navy minister
Shimada Shigetard; the former chief of the Naval Affairs Bureau

of the Ministry of the Navy, Oka Takazumi; and former successive

chiefs of the Military Affairs Bureau of the Ministry of the Army,
Mutd Akira and Satd Kenryo.

Now, how did the defense respond to the prosecution’s case as
outlined above? To summarize the main points, the defense
acknoweldged that the principle of individual responsibility did
indeed apply to the charges of conventioanl war crimes, and they
generally regarded, that criminal liability on grounds of
“commission” and “omission” were valid. Furthermore, the
defense rarely disputed the credibility of the crime-base evidence
that the prosecution presented. As for linkage evidence, the
defense admitted, for instance, that complaints from the Allied
governments were indeed circulated among various government
agencies.

However, the defense disputed the prosecution’s allegations that
the accused were individually accountable for specific instances
of war crimes. Counter-arguments by the defense boil down to the
following four points:

1) Even if war crimes by the members of the Japanese
armed forces were commonplace occurrence as alleged,
the accused had no knowledge of them.

2) The accused knew the occurrence of some instances of
the crimes, but, under the Japanese domestic law, he was
vested with no legal duty to take steps to address such
problems.

3) The accused knew the occurrence of the crimes, and also
had the duty under the Japanese law to take ameliorative
steps, and he did in fact discharge his duty.

4) The accused knew the occurrence of war crimes, and had
the duty to take steps to address the problem, but he lost
the ability to discharge his legal duty because of the
adverse circumstances of the war.

These counter-arguments were made by a number of defense
witnesses as well as the accused themselves (with the exception
of ten, who declined to testify). At any rate, one can see that the
issues the defense disputed in the courtroom centered on the
factual question of whether or not the accused had the knowledge
of the crimes and any legal duty to take ameliorative steps, and

the legal implications of factual findings on that question.

This completes a brisk overview of the treatment of the principle
of individual responsibility by the prosecution and the defense at
the Tokyo Trial. What are we now to make of the portrait of the
Tokyo Trial that arises from this overview? What we find here is
the Tokyo Trial as a judicial event and a criminal trial, where
theories of responsibility were argued at length, and where a

wealth of evidentiary materials was admitted on the issue of
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individual accused’s responsibility for war crimes. This is a
portrait rarely acknowledged in the existing debates in Japan on
the Tokyo Trial. Given the fact that there was such a dimension in

the Tokyo Trial, it is incumbent upon us to take a fresh look at it

as an important episode of international criminal justice, and to
assess its legacy and present-day significance as we mark the 70"

anniversary of the Tokyo Judgment.



Zentrum fiir Deutschland- und Europas| . Universitat Tokyo, Komaba

European Studies Vol.20 (2020) 99-101

Panel Session

Current judicial interpretations about “Tokyo” and “Nuremberg”

Tribunal, and comparative historicizing of war criminals tribunals studies

My name is Kensuke Shiba. I’'m honored by the preceding
introduction. I feel that today’s international symposium is of
major significance. Having studied the Nuremberg trials as a
historian, I have a few comments on the papers delivered today.

From a historical perspective as well, I felt that Judge Liu’s
talk, in particular, was of extraordinary importance, as it was
founded on modern legal practice. For some time we have been
discussing the Nuremberg and Tokyo trials; considering how the
Nuremberg trials have been perceived in Germany, it seems that a
movement toward reconsidering the image of the trials as a whole
appeared in the late 1980s or just before the end of the Cold War.
In fact, something that I emphasized in my own book (7he
Nuremberg Trials, Iwanami Shoten, 2015) is there were other
Nuremberg trials that have been entirely forgotten. Immediately
after the International Military Tribunal, 12 other Nuremberg
trials were conducted in the same Nuremberg Court by the United
States (US) military. These trials were held for each of the
occupied zones, delegated by the four countries on the Allied
Control Council (US, Britain, Soviet Union, and France) that
supervised Berlin after the defeat of Germany, with the US
military conducting trials in Nuremberg, which brought together
prominent leaders, including a considerable number of cabinet
ministers (other than the Nazi administration cabinet ministers
judged at the International Military Tribunal); that is, defendants
equivalent to those at the International Military Tribunal. There
were 22 defendants in total at the Nuremberg International
Military Tribunal (generally referred to as the “Nuremberg
Trial”); in addition, judgments were passed on 177 defendants at
the 12 other trials conducted by the US Army, known as the
“Subsequent Nuremberg Trials” (officially the “Trials of War
Criminals before the Nuremberg Military Tribunals under Control
Council Law No. 10”). In Germany of late, especially among
historians, the Nuremberg trials are considered to be the

International Military Tribunal plus the 12 subsequent trials,

Kensuke Shiba

making for a total of 13 trials, as is tacitly understood from the
use of the plural form. However, the subsequent trials had in fact
been forgotten for some reason until recently. Today, from the
perspectives of International Criminal Law or the international
code of criminal procedure, experts are gathering to review the
Tokyo and Nuremberg trials further; in the case of the latter,
however, based on the above issues, I feel that the approach
thereto must emphasize the subsequent trials alongside the
International Military Tribunal and include the subsequent trials
when making a comparison with the Tokyo trials as well. In
Germany, even laypeople seem to be developing an awareness of
a more complex image of the Nuremberg war criminal trials. In
my comment on today’s lectures, I hope to begin by confirming
these points with regard to those with interest in Japan’s trials of
war criminals.

First, Judge Liu points out that regarding the issue of crimes
against peace and that of conspiracy to plan and execute an
aggressive war in the Nuremberg and Tokyo trials, there were far
more defendants who were found guilty in the Tokyo trials, which
were in one sense more important. While the issue of conspiracy
was connected to the criminal concept of Joint Criminal Enterprise
(JCE) highlighted in the war criminal trials at the “new war” stage
after the Cold War, Judge Liu notes that JCE is not found in the
regulations of the international criminal courts, providing a
detailed introduction to the issues in actual trial procedures that
remain mostly unrecognized in Japan today. Regarding these
issues, I would be grateful if Judge Liu, as a practitioner in the
field, could give us more details as to why they have been used in
verdicts delivered in connection to the enforcement of personal
responsibility and turned into precedents. I am curious as to why
the issue of JCE was raised today, given that it is not found in the
regulations of the current international criminal courts.

Moreover, regarding crimes against women, which were

discussed today, it was specified that, ultimately, regulations
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against rape were not included in the regulations of crimes against
humanity in the post-World War II Charter of the International
Military Tribunal. In contrast, as a noteworthy point from the
1990s and thereafter, Judge Liu emphasized that although this
issue was discussed on a grand scale in ad-hoc war criminal
courts, contemporary restrictions or limitations (including the
indifference to gender balance itself at the time of the International
Military Tribunal) led to its omission at the time. However, I feel
we must note that at the tribunal held under Control Council Law
No. 10, rape was included in the regulations of crimes against
humanity.

Next, as regards today’s primary topic, that of how to pass
on the legacy of Nuremberg, particularly in the sense of the
heritage of the Nuremberg International Military Tribunal, the
starting point thereof, Dr. Dietrich gave an extremely important
talk. She first quoted from the well-known opening statement by
US Chief of Counsel Robert Jackson at the International Military
Tribunal to the effect that the tribunal was one of the most
significant tributes that power had ever paid to reason; once again
confirming its symbolic expression of staying the hand of
vengeance and voluntarily submitting captured enemies to the
judgment of the law as well as giving appropriately distinct
emphasis to Jackson’s belief in the point that the Nazi regime had
unleashed an aggressive war and that this conspiracy was the key
point to the prosecutors’ closing arguments. While the role of
Jackson in the International Military Tribunal may have become
historically relativized in comparison to how it was once seen, |
would like to add that Jackson himself later looked back on this
opening statement as being the most important duty of his life,
and that it was developed as such through considerable tension
and meticulous preparation.

Professor Totani’s talk strongly suggested an intent to focus
on the legal development of individual aspects within the Tokyo
trial hearings, reshuffling, in one sense, the common image of the
trials among us: the view or situational theory of a concentrated
focus of interest on the process by which the Tokyo trials were
established (the “path to the Tokyo Tribunal”) within the nature of
the current historical evaluation thereof. With regard to the
Nuremberg trials as well, conventionally, we tend to think of their
history as their “establishment” through the development of the
discussions among the Allies, particularly among the four primary
countries, as well as of the confrontations and schemes among
various relevant parties, until finally the trials were established; or
in the form of a history of the defendants featuring a lineup of the
major players such as Goering on a stage in the form of the Court.
However, we may also apply to the Tokyo trial the concept raised

today that the most important thing is to consider the conflict

between legal principles as a specific development of such
detailed criminal justice, leading us to feel that we are taking on a
more complete view of such wartrial scenes. Germany has finally
perceived each view of the subsequent trials, and so when we
consider this in connection with the current state of historical
research, beginning its approach to the overall image of the
Nuremberg trials, my honest first impression was a certain shock
with great impact. Professor Totani’s angle of approach is
connected to the principles of trials in the wider sense, especially
insofar as it can be called a method of focusing on innovation in
arguments on the pursuit of war crimes.

Even in comparative trial theory, at first, the overwhelming
opinion was that the Nuremberg trials served as a model for the
Tokyo trials, including their Charter, with a central focus on the
unilateral influence or effect of the former on the latter; conversely,
commentator (panelist) and some other historians highlighted the
effect (for example, the application of the category of
“forbearance”) of the Tokyo trial on the Nuremberg (subsequent)
trials, within a bi-directional reciprocal influence. Professor
Cohen made an important point in today’s talk about why there
was such a difference in perception, based on an image of the
trials that could almost be called “sisterly” rather than a
comparison of the two (in connection with the potential for issue
disclosure of “transitional justice,” which came to be recognized
from the late 1980s and the range and limits of the theory of the
culture of memory as regards the extent to which war and political
violence crimes engraved in memory contributed to war criminal
trials; commentator considers this a significant turning point at
which the connection to the situation in Chile after the
deconstruction of the Allende regime cannot be ignored in the
case of Germany).

I apologize for any rambling in my comments on today’s
discussion above. Kindly refer to my paper on the “Current status
and future issues of the study of the Nuremberg trials,” in The

report on Japan's war responsibility (91), winter 2018.

Responses to Questions

As to this question, there was a high-quality transformation
in public interest in Germany from a state of little recognition of
interest in the Nuremberg trials, we might even say a dramatic
change, in which an important factor was the structural change,
German unification, as pointed out before by Professor Ishida,
which made a significant difference. However, when the
judgments on the crimes of the East Germans were carried out,
after that unification, the West Germans first lost their balance in

consideration of the major significance of the judgments in
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Nuremberg, creating the awareness that with regard to Nazi
crimes, far greater than those of East Germany, Germany itself
had not carried out sufficient judgment, and that conversely the
Nuremberg trials and their significance had been ignored and
forgotten. In this regard, the same thing can be found with careful
attention to the memoirs of President Weizsaecker, for example.
There is a well-known line in the Speech at the Ceremony
Commemorating the 40th Anniversary of the End of the War that
says “anyone who closes their eyes to the past is blind to the
present”’; the speaker of these words to his people refers, in these
memoirs written more than 10 years after the unification of
Germany, to the source of reflection being the imbalance between
the pursuit of Nazi criminals and that of East Germany.
Weizsaecker’s reflections were made some time after he had
stepped down as the President. He was effectively the first to
point out this issue; his words are likely to have been carefully
considered.

By the way, regarding the aforementioned subsequent trials,
in connection to personal responsibility, for example, the doctors’
trial was conducted first among the 12 trials (as Trial No. 1), and
involved serious issues concerning medical ethics such as human
experimentation. The issues were also closely involved with the
organizational structure under the Nazi regime in which chief
military physicians and Schutzstaffel (SS) physicians controlled
the German national medical association; the code of medical
ethics derived from these trials is now a guideline of cautionary
principles as the Nuremberg (Medical) Code for doctors around
the world. Although this is not a part of the United Nations’
confirmed Nuremberg Code as derived from the International
Military Tribunal, it is taken seriously as noted above in the
medical world. Significantly, in the subsequent trials, the doctors
on trial included not only governmental officials but also officials
of criminal organizations such as the governing Nazi Party and
SS. It should also be emphasized that the subsequent trials
clarified the connection between corporate crimes and the
aggressive war policy of the Nazi regime. Regarding corporate
crimes in this sense, if we go back in the modern history of
Germany to the World War I, there were indigenous capitalists
who were active in Roechling in the Saar Basin territory bordering
Germany and France. The Roechling company carried out
economic pillage against France during the World War I and was
put on trial in France thereafter, but eventually the investigation
came to an end. However, Roechling once again committed war
crimes and was put on trial in World War II; they were found

guilty not in the US Army’s Subsequent Nuremberg Trials but in

trials conducted in France under the Occupying Army at Baden-
Baden. This became a model for the Subsequent Nuremberg
Trials by the US military with regard to the Krupp, IG Farben of
Auschwitz, and Flick companies. In fact, in the Flick trial (Trial
No.5), the personal responsibility of the businessman was
highlighted by the prosecutors. One of the major issues of the trial
was the extent to which an accusation of personal responsibility
could be made. Whether based on the principle of personal
responsibility or on that of the lack of exemption from personal
responsibility based on orders from above, this “Nuremberg
Code” has been significantly positioned and highly lauded for the
first time in the history of war crimes trials. However, in the
Nuremberg trials, the question of personal responsibility with
regard to the preparation, start, and execution of an aggressive
war was basically applied to the leaders and then individuals
engaged in key government services (people in important
positions in government and military affairs), whereas with regard
to the issue of its expansion to the top management of major
munitions companies and economic leaders, in the case of the
Flick trial, the defense was insistent that a businessman was an
individual (“violation of international law by an individual is not
a priori”) and on the existence of a public/private separation;
however, the court’s judgment negatively interpreted the question
of whether an individual, especially a private individual, can be
directly bound by international law, differing from the prosecutors,
which overall favored the defendants. As for the verdicts, in the
end, for the subsequent trials as well, the personal responsibility
of industrialists was called out by the prosecutors but went no
further. However, a look at the particulars suggests that issue
awareness in this form, if anything, became prolific. Therefore, as
shown in the research of Professor Cohen, the issue of command
responsibility itself, even before the Nuremberg trials, has a
lineage that goes back historically to the military regulations of
the German army and the acts of an individual, even as far back
as the end of World War I, must conform to the various principles
of international law, as confirmed in the first chapter of my work
on the Nuremberg trials, “The Forgotten War Criminal Trials”
(the Leipzig Trials constituting “independent” war criminal trials
by a defeated Germany after the World War I). However, the
history of the Leipzig Trials themselves, not to speak of anything
related to Versailles within the Nuremberg trials, has been treated
as irrelevant and forgotten. With attention to these issues as well,
the history of war crimes research must be more than ever

“historicized” in the sense of historical continuity.
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Reassessment of the Tokyo Trial

As a contemporary historian, I would like to discuss the
meaning of the Tokyo trial from the perspectives of history and
politics.

I will share the many flaws in the Tokyo trial to consider the
Class B & C war crimes trials conducted in various places and
imagine what might have happened if there had been no war
crimes trials, that is, if the Japanese soldiers who committed
atrocities had returned to Japan without any kind of punishment.
This thought experiment suggests that, even given the many flaws
in the trial, it was tremendously significant that judgments under
the law were pronounced. It is often said that the United States
(US) took the lead in the Tokyo trial, but my book Research on
War Crime Trials, released in 2010, emphasized the identification
of the forces creating the international norms discussed here
today.

The United Nations War Crimes Commission was
established during the war with participation from 17 countries,
including many small and medium-sized countries, proposing
judgments based on law and the creation of an international court.
This format was adopted by the US for the Nuremberg and Tokyo
trials. The US, while on the one hand idealistic, was also
superpower-centric and unilateralist, revealing both of these
aspects in the Tokyo and Nuremberg trials. As to why the small
and medium-sized countries called for these actions, their
reasoning was that aggressive wars are often staged by larger
countries, the violence of which must be prevented in some way,
and therefore it was necessary to create international norms.
Therefore, if the Tokyo trial is written off one-sidedly as a
judgment by the victors, the efforts of these small and medium-
sized countries to create international norms for peace are also
discarded.

The Tokyo trial also focused strongly on Class B & C crimes,
that is, conventional war crimes. All the defendants who received

the death penalty in the Tokyo trial were Class B war criminals,

Hirofumi Hayashi

that is, only those found guilty of conventional war crimes. At
first, the US prosecutor, Joseph B. Keenan, attempted to address
only crimes against peace and the Pearl Harbor attack, without
taking Class B crimes seriously. However, prosecutors from other
countries convinced the court to address several Class B crimes as
well. High regard must be given to the efforts of the small and
medium-sized countries and the nations that had been victimized,
efforts which have been ignored in discussions concerning the US
in the lead or of joint Japan—US efforts.

The Tokyo trial verdicts also discussed the coercion of
“comfort women” by the Japanese army. During the trial, the
prosecutors presented eight pieces of documentary evidence.
These included evidence on the victimization of Asian and Dutch
women, including cases in which only young women were taken
captive while other villagers were killed in massacres of anti-
Japanese forces, cases in which village chiefs were told to bring
out young women, and in which women were abducted based on
lies that they would be working in factories, and so on. The
primary pattern found was that the Japanese army made “comfort
women” of local women. As there was no proof that such cases
were connected to the individual defendants of the Tokyo trial,
they were not referred to in the verdicts on the defendants;
however, the Tokyo trial was important in the sense that it raised
the issue of the system of “comfort women” or forced prostitution.

Mr. Cohen made an important point about the reasons why
no one suggests changing the Nuremberg Code to the Nuremberg—
Tokyo Code. This year, major international symposia were held in
Germany and China. However, the situation in Japan does not
allow such initiatives to arise independently, and there is no
meaningful research emerging either.

Regardless of the political positions, the Tokyo trial tends to
be viewed critically. The background to this is the sense that
postwar Japan relieved the stress caused by becoming a

dependency of the US by condemning the Tokyo trial as a
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judgment of the victors, that is, the US. They might simply have
abandoned the US—Japan alliance in that case, but that did not
happen. This warped sensibility may have led to the extremely
discriminatory and oppressive stance toward South Korea, North
Korea, and China. In this situation, there can be no recognition of
an approach to the Tokyo trial and war crimes trials from the
perspective of international norms for making peace.

The same thing has happened with regard to the recent issues
of draft labor and “comfort women” for the Japanese army with
South Korea, but Japanese discussions have continued to view the
issues as resolved by the Japan—Korea Treaty established in 1965
in the midst of the Cold War, entirely ignoring the modern

developments of international law and its respect for human

rights. The fundamental problem is that regardless of the fact that
these issues are closely related to basic human rights issues, they
are not understood in Japanese society. Basic human rights protect
the freedoms of the people by regulating the tyranny of power,
essentially the same as the creation of international norms to
realize peace by regulating the tyranny of large and strong
countries.

Therefore, not in the case of the Tokyo trial issue alone,
Japanese society itself has poor awareness and makes little effort
toward the regulation of the tyranny of the strong by the power of
the people and the creation of norms therefor. This is a major
issue for Japan today, which is also related to the assessment of

war crimes trials.
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